Are service tax provisions applizable
for building power plants in J&K?

Here are some SME queries on taxation and foreign trade regulation, addressed
by Ernst & Young. Readers may mail queries at fesmes@gmail.com
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Wearesettingupapower plantinJam-
mu & Kashmir and for this purpose we
haveentered into anagreementwitha
construction company for setting up
the facility. The construction company
haschargedservice tax @ 12.36%inits
invoice for the initial advance pay-
ment. Kindly advice if service tax can
bechargedonsuchadvance.
Theservicetaxprovisionsapplytothe
whole ofIndiaexceptJammu & Kashmir.
Theservices provided within the territo-
rial limits of Jammu & Kashmir are ex-
cluded from the purview of levy of
service tax, irrespective of whether the
service providerorservicerecipientisre-
siding within or outside the state. The
construction of the power plant will be
performed by the service provider with-
in the boundary of Jammu & Kashmir
and hence, such service might not at-
tractservice tax. Inviewofthesame, you
need to intimate the correct position to
theservice providersothatnoservicetax
is charged by them for the services pro-
vided in Jammu & Kashmir. However,
there may be local service tax/VAT that
could apply to construction activity.

We are a company engaged in IT and
ITes activities and have entered into a
contract with a Singapore-based com-
panyforannual maintenance of our of-
fice equipment like printers, fax
machines, air-conditioners, etc. We un-
derstandweareliabletopayservicetax
as recipient of service for the services
received from outside India. However,
wearenotsureifwearerequiredtotake
registration, asthe grossamountofser-
vices availed by us from the overseas
companyatpresentisRs3lakhs.

The service tax provisions have laid
down that any provider of taxable ser-
vice whose aggregate value of taxable
service in a financial year exceeds
Rs 7 lakh is required to obtain registra-
tion from the jurisdictional authorities.
However, the exemption is available on-
ly for persons providing taxable service.
The liability to pay service tax arises on
youasarecipient of service from abroad
or a deemed service provider and such
exemption benefit is not available to
such persons. Hence, you might be re-
quired to obtain registration under the
category of ‘management, maintenance
or repair service’ for the maintenance
servicereceived fromabroad.

Weare anewly set up manufacturing
company engaged in production of
iron and steel billets at our factory.
We have procured capital goods, in-
cluding pollution eontrol equip-
ment, and are availing credit of the

duty paid on the capital goods.
Please advice if we are eligible for
credit of the duty paid on the pollu-
tion control equipmentaswell.

The definition of capital goods under.
the ‘Cenvat Credit Rules 2004’ includes
pollution control equipment, The credit
for the same would be eligible provided
thesameisinstalled andusedinthe facto-
ry of the manufacturer. Therefore, along
with other capital goods used in the pro-
duction process, you should be eligible
foravailing Cenvatcreditinrespectofthe
pollutioncontrolequipmentifthesameis
usedinyourfactory.

Respondents aresenior professionalsat
Ernst& Young. Thereplies donot consti-
tuteprofessional advice, butarebased on
interpretation offactsavailablein
readers’queries totheprofessionals.
Neither Ernst & Youngnor this
publicationisliableforanyaction

taken onthebasisofthisinformation




