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K.T. Chacko

DETERMINATION of the origin of a product is
no longer an easy task, especially, when raw
materials and production processes are
dispersed in an ever expanding global
business environment. The WTO provisions
on Rules of Origin (RoO) mainly set general
principles on the elaboration and use of Rules
of Origin applied by Members of WTO in the
context of trade in goods. WTO does not
stipulate elaborate harmonized rules of

origin to be applied by its members. However, in recognition of the
importance, such rules in trade expansion, harmonization is sought
in the Agreement on Rules of Origin for enhancing transparency and
predictability of world trade. The work on harmonization which is
under way for more than a decade has mainly focused on principles
such as “wholly obtained” for goods produced in a single country
and of “last substantial transformation”, if more than one country
are involved in producing the good. The criteria for defining
substantial transformation are mainly Change of Tariff Heading (CTH)
based on the HS nomenclature. One of the major areas of stress in
the WTO work on Trade Facilitation is adoption of harmonized Rules
of Origin as it is expected to facilitate trade, considerably.

While the WTO Agreement on Rules of Origin is applicable to “non-
Preferential” trade in the context of MFN treatment, anti-dumping
and countervailing duties, safeguard measures, tariff quotas,
government procurement, etc., the application of those in
“preferential arrangements” is limited to an exhortation for
adherence in the Common Declaration annexed to the Agreement
on Rules of Origin.

Rules of Origin is one of the thrust areas of negotiations in any
Regional Trade Agreement. The regime of “Rules of Origin” is to be
viewed as a tool for implementing the tariff policies contained in an
RTA. While Rules of Origin should not be protectionist in itself, lack of
transparency or excess discretion may lead to additional protection
beyond the intended. Judging whether a good underwent last
“substantial transformation” in the case of goods whose production
involved more than one country, is the crux and RTA negotiators
spent enormous time in arriving at the rules to be applied, in this
context.

Many RTAs contain sector-specific Rules of Origin, in addition to the
rules of general application, in order to address concerns of sensitive
sectors. Naturally, special sector rules are more stringent than rules
of general application.

Undoubtedly, the adoption of rules which have clarity, transparency
and predictability would promote both preferential and non-
preferential trade.
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In a world where more and more
goods are produced through the
amalgamation of parts coming
from various regions and
countries, conferring origin to a
product is not always an easy
task. RoO are used to
determine the country in which
goods have been produced or
manufactured in cases where
the production or manufacturing
took place in more than one
country. These rules are
necessary to ensure that the
provisions applying selectively
on the basis of origin are not
avoided by minimal processing,
trade diversion and similar
circumvention methods. The
paper makes an attemp to detail
the intricacies involved in the
rules of origin and analyzes
dimensions of preferential and
non-preferential rules of origin.
It throws up some issues and
concerns which are currently
discussed in the on-going Doha
round of negotiations.

Rules of Origin and Trade Liberalization
Rajan Sudesh Ratna*

Introduction

THE term ‘Rules of Origin’
(RoO) speaks for itself – rules

that determine the origin of a
product in international trade. By
definition, each good can only
originate in one territory. In a
world where more and more
goods are produced through the
amalgamation of parts coming
from various regions and
countries, conferring origin to a
product is not always an easy
task. RoO are used to determine
the country in which goods have
been produced or manufactured
in cases where the production or
manufacturing took place in more
than one country. These rules are
necessary to ensure that the
provisions applying selectively
on the basis of origin are not
avoided by minimal processing,
trade diversion and similar
circumvention methods.

Ascertaining the country of
origin of imported products is
necessary to be able to apply
basic trade policy measures such
as tariffs, quantitative
restrictions, anti-dumping and
countervailing duties and
safeguard measures as well as for
requirements relating to origin
marking, public procurement and
for statistical purposes. Such
objectives are met through
application of basic or non-
preferential rules of origin.

Countries which offer zero or
reduced duty access to imports

from certain trade partners often
apply another and different set
of preferential rules of origin to
determine the eligibility of
products to receive preferential
access. The justification for
preferential rules of origin is to
prevent trade deflection, or
simple transhipment, whereby
products from non-participating
countries are redirected through
a free trade partner to avoid the
payment of customs duties.
Hence the role of preferential
rules of origin is to ensure that
only goods originating in
participating countries enjoy tariff
or other preferences. Therefore,
they are integral parts of
preferential trade agreements
such as bilateral and regional free
trade agreements and the non-
reciprocal preferences that
industrial countries offer to
developing countries.

On other hand, the rules of
origin can be manipulated to
achieve other objectives, such as
protecting domestic producers of
intermediate goods. Restrictive
rules of origin raise the costs of
supplying the markets of
preferential partners by requiring
changes in production which lead
to the use of higher cost inputs
and through the expenses which
are incurred in proving
conformity with the rules. These
costs entail that only a proportion
of products which are eligible for
preferential treatment will
actually be granted preferential



2 FOCUS WTO, September-October 2007

Lead Article

access and will constrain market
access relative to what is
promised on paper in the trade
agreement. The impact of
preferential trade agreements on
market access and hence trade
flows is a function of both the
extent of preferential tariff
liberalization and the rules of
origin. The RoO are, therefore, a
key element determining the
magnitude of the economic
benefits that accrue from trade
agreements and who gets them.
The costs of administering the
systems of rules of origin and the
expenses incurred by firms to
prove conformity to these rules
are equally important. Such costs
will be greater if there is a degree
of uncertainty or unpredictability
in the application of the systems
of rules of origin and in particular
with regard to the acceptance of
certificates of origin by customs
officials in the foreign market.
These costs act to reduce the value
of the tariff preferences that are
made available through free
trade and preferential trade
arrangements.

The RoO are an essential
element of all schemes and a
clearer understanding of them
and of their proper application is
of the utmost importance for any
country. As stated earlier, the two
types of rules of origin are
different as they have different
objectives to fulfill. Their details
are as follows:

Non-preferential
Rules of Origin

Determining the origin of a
product is necessary in both: the
preferential as well as multilateral
(non-preferential) regimes. In the
multilateral context this fact was

recognized during the Uruguay
Round negotiations of GATT. It
was felt that ascertaining the
country of origin of imported
products is necessary in applying
basic trade policy measures such
as tariffs, quantitative
restrictions, anti-dumping and
countervailing duties and
safeguard measures as well as for
requirements relating to origin
marking, public procurement and
for statistical purposes in the
multilateral context. A Committee
on Rules of Origin, constituted in
the WTO, is looking after the
work of Harmonization of Rules
of Origin.

The WTO RoO Agreement
provides for the following four
basic principles (Lazaro &
Medalla1):

(1) Non-discrimination: RoO must
apply equally for all purposes
of non-preferential treatment;

(2) Predictability: RoO must be
objective, understandable
and predictable;

(3) Transparency: RoO must not be
used directly or indirectly as
instruments to pursue trade
policy objectives; and

(4) Neutrality: RoO must not, in
and of themselves, have a
restrictive, distorting or
disruptive influence on
international trade.

At the same time, Annex II2

of the Agreement sets down a
number of disciplines applicable
to RoO in preferential regimes,
which provide that RoO should
clearly define requirements for
conferring origin; based on a
positive standard; published in
accordance with GATT Article
X:I; and applied prospectively. It

is important to note that the
Agreement distinguishes (if not
focused on one) between
preferential and non-preferential
RoO. This is relevant taking into
consideration the difference of
the two general types of RoO.

Product Specific Rules of
Origin (PSR) evolved during the
negotiations which put forward
specific criteria for substantial
transformation with the
predominant issue as to what will
or will not qualify for substantial
transformation. Members,
however, have inconsistent
positions across product groups
with respect to this. Negotiating
positions across product sectors
are determined by the
corresponding national trade
interests rather than by any
common principle to be adopted
in a uniform manner.  However,
the Harmonization Work
Programme has not been
completed yet and it is slated to
be ready only by 2007.

Preferential Rules of Origin

Preferential RoO are used to
determine goods which may
enter a country under
preferential tariff treatment, i.e.
they are used to establish whether
the goods are eligible for special
treatment under a trading
arrangement between two or
more economies. Preferential
rates of duty are applied to goods
which are found to be the
products or manufacture of a
country defined as a preference
country. The main purpose is to
ensure that the benefits of
preferential tariff treatment are
confined to products which have
‘bona fide’ been taken from
harvested, produced or
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manufactured in the signatory
exporting country. Products
which originate in third countries,
i.e. the non-contracting countries,
and merely pass in transit
through, or undergo only a minor
or superficial process in the
signatory exporting country are
not entitled for any preferential
benefit.

Evolving an appropriate
system of rules of origin is
necessary in regional trading
arrangements to fulfill various
objectives. Unfortunately, there
has not been any standard
framework that could be used as
a reference-point by the policy-
makers in devising origin criteria
in a regional grouping. However,
keeping in view the develop-
mental role of the rules of origin,
there could be three major
positive effects that these rules
can cast in a preferential trading
arrangement in terms of:

(i) preventing trade deflection,
(ii) facilitating value addition,

and
(iii) augmenting intraregional

trade.

In any preferential trading
arrangement members set their
own external tariffs but give
preferential tariff treatment to
each other. The divergence
between external tariffs of the
members and the regional
preferential tariffs is a potential
source of trade deflection. In the
absence of any rules of origin
within the regional grouping the
country with lowest external
tariffs is likely to serve as an
entry point into the regional
market for the goods of the non-
member countries. In this sense,
rules of origin are important tools

for checking trade deflection from
one member country to another
member country of third country
goods. This is an objective worth
pursuing, as these types of trade
flows do not forge adequate
backward and forward linkages
in the member country that
imports these goods first. In the
absence of rules of origin, the
preferential trading arrangement
becomes a customs union with the
lowest external tariff of a
particular member serving as a
common external tariff for all the
members. Therefore, compliance
to rules of origin forms an
integral part of any preferential
trading arrangement at the
regional level in order to prevent
trade deflection.

The rules of origin facilitate
value-addition in the country of
manufacturing. Thus, a member
country is prevented from
becoming a mere trading country
as these requirements act as a
deterrent to assembly kind of
production activities. The rules of
origin thus, have important
implications for the development
of the manufacturing sector as a
whole, which in turn, contributes
towards enhancing the export
supply capabilities of the member
country. Realizing this, there has
been a tendency to give protection
to producers of intermediate
goods by several countries with
the help of rules of origin
implementation as opposed to
protection offered to producers
of final manufactured goods.

A regional preferential
trading arrangement having the
provision of cumulative rules of
origin is more liberal than the one
not having it. It has the potential
to endanger intraregional trade

flows of different categories of
goods among the member
countries. It also has a favourable
trade balance effect for the
country using the cumulation
provision. Moreover, there is a
possibility that the first round of
trade diversion effects is
converted into trade creation
effects in the long run. According
to the cumulation rule, products
and inputs sourced from within
the region are considered as
originating from the country
where the last manufacturing
takes place. In other words,
sourcing from within the region
is exempted from the value
addition or tariff shift rules, as it
is not considered as imports into
the country in which the
manufacturing process takes
place. This facility plays a catalytic
role in intraregional trade
expansion in raw, semi-finished
and intermediate products. Since
cumulative provision is used with
a view to export to the regional
market, trade in finished goods
also expands. Therefore, this
provision has a favourable effect
on trade in different categories
of goods within a region.

It may be highlighted that the
restrictive effects of rules of
origin on intra-regional trade
arising out of countries’ high
import dependence could
somewhat be reduced if countries
take greater advantage of the
regional cumulation facility. The
overall positive effects of rules of
origin could outweigh the
negative effects and it would be
in the developmental interests of
member countries to abide by
origin rules as much as possible.
In a nutshell, origin rules not only
prevent trade deflection in a
regional grouping but also
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contribute to the development
process of member countries
through different trade and value
addition effects. However, it
should be designed in a manner
that is not trade restricting and
that they should not become
trade barriers due to their
complex methods of implemen-
tation.

Preferential rules of origin
define the conditions that a
product must satisfy to be
deemed as originating in a
country which is eligible for
preferential access to a partner’s
market. When a product is
produced in a single stage or is
“wholly produced or obtained”
in the partner country then the
origin of the product is relatively
easy to establish. Proof that the
product was produced in the
preferential trade partner is
normally sufficient. Though there
are slight variations in defining

what constitutes wholly obtained
or produced; however, the broad
principles remain the same in all
agreements. A list of such products
is given in the Box below.

For all other cases which are
classified in general terms as “not
wholly produced or obtained”
the rules of origin define the
methods by which it can be
ascertained that the particular
product has undergone sufficient
working or process or has been
subject to a substantial trans-
formation (in general these terms
can be used interchangeably) in
the regional trade partner and
that it has not simply been
transhipped from a non-
qualifying country or been subject
to only minimal processing. The
specification of rules of origin has
become even more important in
recent years as technology
progress and globalization have
led to the increasing fragmen-

tation of the production process
into different stages or tasks
which are undertaken in different
countries. In practice the higher
the level of working that is
required by the rules of origin the
more difficult it is to satisfy those
rules and the more restrictive
those rules are in constraining
market access relative to what is
required simply to prevent trade
deflection.

Unfortunately there is no
simple and standard rule of
origin which can be identified as
performing the role of preventing
trade deflection. A number of
different rules are available each
of which can have different
implications for a producer of a
given product. Three main
methods are used for “not wholly
obtained or produced” to
establish if sufficient processing
or substantial transformation has
been undertaken:

(i) change of tariff classification
(ii) value added
(iii) specific manufacturing process

Change of Tariff Classification
(Origin is granted if the exported
product falls into a different part
of the tariff classification to any
imported inputs that are used in
its production)

This approach is used in the
majority of current preferential
trade agreements and features in
both EU agreements and the
NAFTA. Application of this
approach has been facilitated by
the widespread adoption of the
Harmonized System. There is,
however, the issued of the level
of the classification at which
change is required. Most
agreements specify that the
change should take place at the

WHOLLY PRODUCED OR OBTAINED

(a) raw or mineral products extracted from its soil, its water or its seabeds;

(b) agricultural products harvested there;

(c) animals born and raised there;

(d) products obtained from animals referred to in paragraph (c) above;

(e) products obtained by hunting or fishing conducted there;

(f) products of sea fishing and other marine products taken from the
high seas by its vessels;

(g) products processed and/or made on board its factory ships exclusively
from products referred to in paragraph (f) above;

(h) parts or raw materials recovered there from used articles which can
no longer perform their original purpose nor are capable;

(i) used articles collected there which can no longer perform their original
purpose there nor are capable of being restored or repaired and which
are fit only for disposal or for the recovery of parts or raw materials;

(j) waste and scrap resulting from manufacturing operations conducted
there;

(k) goods produced there exclusively from the products referred to in
paragraph (a) to (j) above.

Source: Asia Pacific Trade Agreement (APTA) Rules of Origin.
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heading level (that is at the 4-
digit level). However, since the
Harmonized System was not
devised for the purpose of deter-
mining substantial transformation
or manufacturing operation, this
criterion has certain limitations.

Value Added (Here a minimum
percentage of total value addition
should be achieved with the help
of indigenous inputs)

As a general rule, under the
percentage criterion, imported
inputs (i.e., materials, parts, and
compo-nents) are considered to
have undergone substantial trans-
formation if a given percentage of
value is added to the imported
inputs used for manufacture of the
finished product.

This requirement can be
defined in two ways either as:
(a) the minimum percentage of

the value of the product that
must be added in the
exporting country or

(b) the maximum percentage of
imports in the value of the
product.

However, this method also
has certain limitations as the value
added content would change
depending on several factors like
exchange rate fluctuations,
inefficient manufacturing
processes, etc.

Specific Manufacturing process
(This rule defines certain
manufacturing or processing
operations that a product must
undergo in the exporting country
to confer origin (positive test) or
manufacturing or processing
procedures that do not confer
origin (negative test)

The formulation of these rules
can require the use of certain

originating inputs or prohibit the
use of certain non-originating
inputs. Rules based upon specific
manufacturing processes are
widely used often in conjunction
with other change of tariff
classification and/or the value
added criterion, and are a
particular feature of the rules
applied to the textiles and
clothing sector.

Difficulties arise when the
same product may have different
countries of origin for customs
purposes depending upon the
market, and the rules of origin,
for which it is destined. For
example, at present clothing
companies in certain African
countries can obtain duty free
access to the US market under
African Growth and Opportunity
Act - AGOA (with liberal rules of
origin) but exactly the same
product will be denied duty free
access to the EU under the
Everything But Arms Agreement
(because of the requirement that
the product be manufactured
from yarn under the EU rules of
origin).

A company in Singapore
could find that its product can
enter ASEAN markets duty free,
by satisfying the maximum
import content requirement of 60
per cent, but does not satisfy the
origin rules of the Singapore-
Japan agreement. This
considerably complicates
production and investment
decisions. At the same time, it
impacts the effectiveness of tariff
liberalization under any RTA.

As seen from the preceding
Sections, the Preferential RoO
substantially differs from
agreement to agreement and
country to country.  The current

proliferation of agreements has
spun a complex web of rules of
origin. Not only does each
agreement have its own rules of
origin; in addition, a bewildering
array of product-specific rules of
origin is emerging. Adopting the
less restrictive rules of origin
could result in significant trade
deflection and redundancy of a
trade agreement, while adopting
the most restrictive rules of origin
may result in no trade taking
place under the agreement.

A manufacturing process that
meets particular RoO may not
meet other rules of origin. This
brings difficult option to the
business and trading community.
Consolidation of multiple
membership agree-ments around
more liberal rules of origin will
serve as a tool for diminishing
spaghetti-bowl-related costs of
trading under preferential
regimes.

Complicated systems of rules
of origin increase the complexity
of customs procedures and the
burden upon origin certifying
institutions. This can absorb scarce
administrative resources. In a
period where increasing emphasis
has been placed upon trade
facilitation and the improvement
of efficiency in customs and other
trade-related institutions, the
difficulties that preferential rules
of origin create for firms and the
relevant authorities in developing
countries is an important
consideration. Hence, less
complicated rules of origin
stimulate trade between regional
partners by reducing the
transaction costs of undertaking
such trade. Thanks to the series
of multilateral trade negotiations
for trade liberalization under the
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auspices of GATT/WTO, the
average tariffs are now much
lower. However, the lack of
transparency and complexities in
rules of origin would cause
unnecessary delay and cost, not
only to the customs authorities,
but also to business and trading
communities.

No single rule dominates
others. Each has its advantages
and disadvantages. However, it
is clear that different rules of
origin can lead to different
determinations of origin. Thus,
producers who are eligible for
preferential access to different
markets under different schemes
with different rules of origin may
find that their product qualifies
under some schemes but not

others. Whilst it is difficult to
derive specific recommendations
with regard to the best practice
approach to the design of rules
of origin certain general
propositions can be made:

• The rules of origin should be
simple but precise, transparent
and, to the extent possible,
predictable and stable.

• They should be designed to
have the least trade distorting
impact and should not become
a disguised non-tariff barrier
to trade.

• As much as possible the rules
should be consistent across
products and across
agreements. The greater the
inconsistencies the greater the

complexity of the system of
rules of origin both for
companies and for officials
administering the various
trade schemes.

• They should not be devised in
such a manner that the effective
market access given under any
RTA are nullified.

NOTES
1 Lazaro, C. Dorothea & Medalla, M.

Erlinda (2006): “Rules of Origin:
Evolving Best Practices for RTAs/
FTAs”; Discussion Paper Series No.
2006-01, Philippine Institute for
Development Studies.

2 Common Declaration with regard
to Preferential Rules of Origin,
Annex II of the Agreement.

Please send the advertisement material to:

The Editor
Indian Institute of Foreign Trade
B-21 Qutab Institutional Area
New Delhi-110016
e-mail: akanungo@iift.ac.in

 FOCUS WTO
ADVERTISEMENT TARIFF

Casual Contract for
One insertion 3 Insertions 6 Insertions

Full Page Rs 2,000 Rs 5,000 Rs  10,800

Half Page Rs 1,200 Rs 3,240 Rs  6,480

Inside Cover Page (iii)

Multi-colour Rs 3,500 Rs 9,450 Rs 18,900

Single-colour Rs 2,500 Rs 6,750 Rs 13,500

Back Cover Page (iv)
Multi-colour Rs 5,000 Rs 13,500 Rs 27,000

Single-colour Rs 4,000 Rs 10,800 Rs 21,600

MECHANICAL DATA

Overall Size : 28 cm x 211/
2
 cm

Print Area : 24 cm x 18 cm

Kind of Paper Used : Sunshine super print for text and Austrian Artcard for cover

Mode of Printing : Offset

Ad material : Art Pull/Ad material for typesetting/

Ready CD for outputting

Periodicity of Publication : Bi-monthly

Commission Allowed : 15% to the Advertising Agencies

Note: No block is required.



FOCUS WTO, September-October 2007 7

News

NEWSNEWSNEWSNEWSNEWS
(NA(NA(NA(NA(NATIONAL/INTERNATIONAL/INTERNATIONAL/INTERNATIONAL/INTERNATIONAL/INTERNATIONAL)TIONAL)TIONAL)TIONAL)TIONAL)

Proposed Changes in the EU’s
Preferential Rules of Origin
WHILE no change has been introduced in the new
EU GSP scheme, extensive review is underway with
regard to preferential rules of origin applicable to
EU’s preferential trading arrangements, including
GSP.

The review process was launched in December
2003 when the EU circulated a Green Paper on
future rules of origin to GSP beneficiary countries
and other interested parties inviting suggestions.
Subsequently, extensive consultation took place
from January until March 2004. On 16 September
2004, the Commission published the summary
report on the outcome of the consultation process.
The report aimed to guide the European
Commission in formulating new rules of origin for
the next 10-year GSP cycle. The report stressed,
inter alia, how current rules of origin fall short of
recognizing economic reality, such as the global
production model of the market and new
manufacturing and processing operations.

On 16 March 2005, the European Commission
adopted a communication [COM (2005) 100 final]
outlining the broad direction of its planned reform
of rules of origin. The reform suggested by the
communication is geared towards simplifying and
streamlining origin criteria and cumulation rules
and the formalities and controls. The
communication characterizes the overall approach
to the revision as “appropriate rules, efficient
procedures, and secured environment”.

Specifically, the communication proposes to
introduce several elements in the EU preferential
rules of origin. In respect of substantive origin rules,
it seeks to introduce appropriate rules to determine
the acquisition of the origin status. For “wholly

obtained products”, the communication notes the
need to improve the origin of fishery products
through the nationality vessels by basing the
determination on the flag, registration, simplified
but adequate conditions regarding property, and
the crew conditions.

As regards “sufficiently worked or processed
products”, noting that basic origin rules should
reflect production capacity of countries and
processing operations, the communication suggests
the use of a single, across-the-board criterion based
on value-added test, as opposed to the current
system of multiplicity of different rules varying
from product to product, for determining the origin
of goods. The communication, however, does not
specify threshold level of value added required for
the acquisition of origin status, but notes that this
should be determined carefully including simulation
exercises. According to the communication, it is
imperative that developing countries’ current level
of access to EU market should not be reduced by
the new origin rules. Thus, there is the possibility
that different percentage be fixed in different sector
so as not to exceed the production capacities of
developing countries. Furthermore, specific
threshold level may be established for LDCs under
Everything but Arms (EBA). For certain sectors
including agriculture, fishery and textiles, there may
be the need to adopt approaches other than value
added criteria to better achieve expected objective
of revised rules.

As regards cumulation of origin, the
communication notes, in respect of GSP, the
Commission’s willingness to examine request for
establishing new, merged or wider group for
cumulation insofar as economic complementarities
exist (in addition to three groupings within which
cumulation is allowed under EU GSP, namely
ASEAN, SAARC, and the combined group of the
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Andean Community and the Central American
Common Market). While the desirability of
progressive extension of “full cumulation” is noted
in respect of reciprocal free trade agreements, such
a possibility is excluded in respect of GSP. Instead,
it proposes to replace the current “double
conditions” for the allocation of origin to a member
country of a group by a single condition based on
the value added test.

The “double conditions” refer to the following
two conditions for a country exporting to EU final
goods composed of parts and materials originating
in other countries of the same regional group:
(i) the value added in the country claiming origin
of the final goods must be greater than the highest
value of the materials used originating in any other
countries of the group; and (ii) the processing
carried out in that country must be more than
“insufficient working or processing”. According to
the proposal, a product will be considered as
originating in the country of the group where the
final processing on materials takes place if the value
added in that country is higher than a pre-
established standard percentage of value added.
This percentage is proposed to be fixed at a level
much lower than the one required for the same
product where resulting from a processing of non-
originating material.

Apart from the proposed changes to substantive
rules, the communication proposes to introduce
efficient procedures and clearer responsibilities of
operators and authorities in establishing and
controlling rules of origin, as well as a secured
environment for the operation of rules of origin by
adopting measures that support compliance by
public authority and cooperate in preventing and
fighting abuse.

(www.unctad.org)

WTO in 2006: Rules of Origin
THE main objective of the Agreement on Rules of
Origin is to harmonize non-preferential rules of
origin and to ensure that such rules do not
themselves create unnecessary obstacles to trade.
The Agreement sets out a Harmonization Work
Programme (HWP) for the harmonization of non-
preferential rules of origin to be accomplished by
the Committee on Rules of Origin (CRO) in

conjunction with the World Customs Organization’s
Technical Committee on Rules of Origin (TCRO).
Much work was done in the CRO and the TCRO
and substantial progress was achieved in the three
years foreseen in the Agreement for completion of
the work.  However, due to the complexity of the
issues, the HWP could not be finalized within the
foreseen deadline (July 1998).

The CRO continued its work under the mandate
from the General Council (GC). The pace of the
HWP began to accelerate, and the CRO resolved
more than 300 outstanding issues in 2001 and 19 in
2002, as a result of which the number of unresolved
issues is now reduced to 137. A major stumbling
block to the progress of the HWP was the so-called
implications issue, i.e. the implications of the
implementation of the harmonized rules of origin
upon other WTO Agreements. Members have
differing views on how to interpret Article 3(a) of
Agreement on Rules of Origin. Although the
Chairperson of the CRO, on behalf of the Chair of
the General Council, held intensive consultations
with Members on these core policy issues, the issues
remain unresolved. In July 2006, the GC set July
2007 as the new deadline for completion of the core
policy issues. The GC also mandated the CRO to
complete its remaining technical work by 31
December 2007.  The negotiating texts are contained
in documents G/RO/45 and ts addenda.

 (Indian Engineering Exports, September 2007)

Tough FTA Rules to Curb
Trade Diversions
BEING on an overdrive to ink several free trade
agreements (FTAs) following the recent collapse
of the WTO talks, India is now mulling tightening
standards on rules of origin (RoO) of goods by
including new ‘product-specific’ norms.

The Government of India is considering
inclusion of a clause in its FTAs for a periodic review
of RoO based on industry suggestions. Also, the
value-addition norms will be increased to over 60
per cent to ensure major product transformation.
These measures were aimed at protecting sensitive
sectors in the country and preventing them from
being victims of trade diversion, Government
officials said.
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The move assumes significance with allegations
that cheaper goods from countries like China (with
which India has not signed an FTA) are flooding
Indian markets after being routed through
neighbouring countries having bilateral agreements
with India, and that, too, without much value-
addition.

Goods from a partner country have to meet with
the RoO norms to avail of tariff benefits mentioned
in an FTA. The Government will now insist on
‘product-specific’ RoO to ensure that sectors like
chemicals, clothing, textiles and auto components –
facing greater threat of ‘trade deflection’ from non-
partner nations – are protected by separate, tighter
criteria.

In the proposed India-Japan FTA, India has
insisted on a combination of value-addition norms
and change in tariff heading (CTH), while Japan is
keen only on either of the two. Earlier, under the
RoO in bilateral pacts, goods from a partner country
had to confirm to a 40 per cent value addition norm
or a CTH to 4-digit HS Code, (e.g. from fabric to
T-shirt). The CTH is seen as more difficult to meet
than making a change in tariff sub-heading (CTSH
– ‘6-dight HS code’, i.e, from one type of fabric to
another).

However, Biswajit Dhar, Head, Centre For
WTO Studies, IIFT, said, “Stricter norms will fail if
field officers are not trained and made aware of
these to catch the violators. Also, there should also
be cooperation from a partner country.” T.S.
Vishwanath, Head, International Trade Policy, CII,
said, “Industry wants the government to specify
that operations like polishing, painting, assembling,
labelling and packaging should not be counted for
value-addition.”

 (The Financial Express, 10 July 2007)

India, Japan Differ on Safeguards
in Trade Pact
AS Japanese Trade Minister Akira Amari begins
his India visit, official-level talks on a Free Trade
Agreement ended with wide differences as New
Delhi demanded extra safeguards for its domestic
industry but Tokyo opposed such concessions.

Officials of two countries met in New Delhi for
holding discussions on coverage of trade in goods

and services, investment in Comprehensive
Economic Partnership Agreement (CEPA) and
ensuring how safeguards can be provided against
exploitation of the agreement by third countries.

Indian negotiators wanted double protection
to prevent misuse of the trade pact – through Rules
of Origin and Tariff Classification – but their
Japanese counterparts wanted to have only one of
the options.

Under Rules of Origin, an item will enjoy duty
concessions under CEPA only if an agreed
percentage of value addition is done in either of
the countries.

However, under Tariff Classification an item
gets a different duty concession treatment every
time any value addition is done.

India has said it cannot give differential
treatment to Japan since these issues have been
included in all FTAs that New Delhi has concluded
or are under negotiation.

India and Japan had agreed to launch
negotiations on an economic partnership pact after
Prime Minister Manmohan Singh visited Tokyo last
year. Officials have met once and finalized a
framework agreement on modalities. India’s
exports to Japan in 2005-06 were $2.4 billion and
imports $3.5 billion.

Major Indian exports are gems & jewellery, iron
ore and marine products while major imports from
Japan include machinery, electronic goods and iron
& steel.

While India-Japan trade is growing in excess of
20 per cent, it is much less as compared to rate at
which the country’s engagement with China is
growing. India-China trade is expected to touch
$20 billion.

(The Economic Times, 2 July 2007)

WTO Agreement on Rules of Origin
THE WTO Agreement includes an “Agreement on
Rules of Origin” which lays down the non-
preferential Rules of Origin for conducting
international trade in goods.  Rules of Origin are
basically used for deciding the country of origin of
goods for the purpose of access, tariff, safeguard



10 FOCUS WTO, September-October 2007

News

actions, etc.  Agreement on Rules of Origin seeks
to harmonize the Rules of Origin currently being
implemented by different contracting parties, over
a stipulated period.  This process is to be handled
by a Technical Committee on Rules of Origin
(TCRO) based in Brussels and a Committee on Rules
of Origin (CRO) functioning from the WTO
Secretariat in Geneva.  According to the work
programme in the Agreement on Rules of Origin,
the process for harmonizing the Rules of Origin of
various contracting parties was to commence as
soon after the entry into force of the WTO
Agreement as possible and to be completed within
a period of three years.  Thus, the process should
have been completed by December 1997 or early
1998.  However, this process has not yet been
completed and discussions are still continuing in
the CRO.

Since the Agreement on Rules of Origin covers
only non-preferential Rules of Origin, preferential
trade agreements have been using various Rules of
Origin mutually agreed among participating
countries. Even if and when the process of
harmonization is completed by CRO of WTO, this
will not cover Rules of Origin in preferential trade
agreements.

In USA, most of their trade agreements such as
NAFTA, AGOA, CBI, CAFTA, etc., provide
preferential access for textile & clothing products
into US market on the basis of “Yarn Forward
Rules”.  Essentially, the stipulation is that T&C
products would be eligible for duty concessions
stipulated in these agreements, provided the
process of manufacturing of those products from
the stage of yarn onwards has been within the
territories of participants in the relevant preferential
agreements.  Most of these agreements also have a
provision  for joint inspection by US authorities and
the authorities of the concerned governments in
order to ensure that exports declared to be from a
participating country are really so.

India’s trade agreements such as SAFTA,
BIMSTEC, ASEAN-FTA, MERCOSUR-FTA, IBSA-
FTA and the bilateral agreements with Sri Lanka,
Nepal, Thailand, Singapore, etc., have separate
Rules of Origin stipulated for preferential access
for goods including T&C products.  India does not
have a uniform framework for preferential Rules
of Origin. Therefore, the Rules of Origin stipulated

in various trade agreements differ from each other
considerably.

Preferential Rules of Origin basically have two
elements.  One is the change in tariff lines and the
other is the extent of value addition that takes place
in the country of export.  Both these are meant to
ensure that the goods have undergone a substantial
transformation in the country of export in order to
make it eligible to be considered as products
originating in that country. Change in tariff lines is
identified on the basis of HS lines. Thus, CC would
mean change of chapter in the HS line, i.e. change
at two digit level. CTH would mean change of tariff
heading, i.e. change at four digit level.  CTSH would
mean change of tariff sub-heading, i.e. change at
six digit level.  Value addition would be spelt out
in terms of percentage relating to the extent of value
added to the product in the country of export.  In
the trade agreements of India, value addition norms
vary from 25 to 40 per cent.

Ideally, the country of origin rules for T&C
products to be stipulated in the preferential Rules
of Origin for a country like India should be CTH +
40 per cent, i.e. change of tariff heading and value
addition of 40 per cent.  However, as of now, we
have agreements that stipulate CTH + 40 per cent,
CTH + 35 per cent, CTSH + 30 per cent, etc.  In
some of the agreements, there is also a further
reduction of 5 per cent for LDCs in value addition.

 (PDEXCIL Newsletter, 28 June 2007)

Rules of Origin Criteria Still
Undecided for Asean FTA
INDIA has not yet been able to arrive at a
compromise with the Association of South East
Asian Nations (Asean) on the criteria to determine
the rules of origin (RoO) for its free trade agreement
(FTA) with the region.

The expert group on preferential RoO,
constituted by the Government to devise an
alternative to the twin criteria rejected by Asean,
is yet to come up with a suggestion acceptable to
both. The group was expected to formulate its
suggestion last month.

The RoO determines the country of the origin
of products to be traded and is, thus, one of the
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most important components of any FTA. If a
product does not satisfy the RoO criteria, then it is
deemed to have been originated from a third
country and cannot be traded under the FTA.

According to government sources, Indian
industry expressed unwillingness in a meeting with
the expert group to accept just the value-added
criteria proposed by Asean for determining the
RoO.

Other Asean nations have been pushing for
the value-added criterion under which a good
having a specified percentage of value addition
will only be deemed as originated from a member
country.

India is apprehensive about an FTA with Asean
with just the value-added criteria because of the
fear that it may pave the way for the influx of goods
into the country from countries like China and
Korea.

India wants the change in tariff heading
(CTH) criterion to be incorporated under which
a product has to fall into a different tariff heading
rather than putting it in the category of imported
inputs used in its production to qualify the origin
test.

It was this disagreement on the RoO between
India and Asean that led to the dropping of the
early harvest programme under the FTA. Sources
said Asean was unwilling to discuss other elements
of the FTA before coming to an understanding on
the RoO.

Sources in the know of things added that
product-specific derogations under which the twin
criteria could be suspended from a list of agreed
products could be a way out of the problem. Then
again, the number of items to be included in such a
list has to be debated.

(The Financial Express, 23 August 2005)

Rules of Origin: Important Trade
Policy Instruments
DETERMINING where a product comes from is
no longer easy when raw materials and parts criss-
cross the globe to be used as inputs in scattered
manufacturing plants. Rules of origin are important
in implementing such trade policy instruments as

anti-dumping and countervailing duties, origin
marking, and safeguard measures.

Rules of Origin: Made in ... where?

“Rules of origin” are the criteria used to define
where a product was made. They are an essential
part of trade rules because a number of policies
discriminate between exporting countries: quotas,
preferential tariffs, anti-dumping actions,
countervailing duty (charged to counter export
subsidies), and more. Rules of origin are also used
to compile trade statistics, and for “made in ...”
labels that are attached to products. This is
complicated by globalization and the way a product
can be processed in several countries before it is
ready for the market.

The Rules of Origin Agreement requires WTO
members to ensure that their rules of origin are
transparent; that they do not have restricting,
distorting or disruptive effects on international
trade; that they are administered in a consistent,
uniform, impartial and reasonable manner; and that
they are based on a positive standard (in other
words, they should state what does confer origin rather
than what does not).

For the longer term, the agreement aims for
common (“harmonized”) rules of origin among all
WTO members, except in some kinds of preferential
trade — for example, countries setting up a free
trade area are allowed to use different rules of
origin for products traded under their free trade
agreement. The agreement establishes a
harmonization work programme, based upon a set
of principles, including making rules of origin
objective, understandable and predictable. The
work was due to end in July 1998, but several
deadlines have been missed. It is being conducted
by a Committee on Rules of Origin in the WTO and
a Technical Committee under the auspices of the
World Customs Organization in Brussels. The
outcome will be a single set of rules of origin to be
applied under non-preferential trading conditions
by all WTO members in all circumstances.

An annex to the agreement sets out a “common
declaration” dealing with the operation of rules of
origin on goods which qualify for preferential
treatment.

(www.wto.org)
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Technical Information on
Rules of Origin
Definition   

Rules of origin are the criteria needed to
determine the national source of a product. Their
importance is derived from the fact that duties and
restrictions in several cases depend upon the source
of imports.

There is wide variation in the practice of
governments with regard to the rules of origin.
While the requirement of substantial transformation
is universally recognized, some governments apply
the criterion of change of tariff classification, others
the ad valorem percentage criterion and yet others
the criterion of manufacturing or processing
operation. In a globalizing world it has become even
more important that a degree of harmonization is
achieved in these practices of Members in
implementing such a requirement.

Where are rules of origin used?   

Rules of origin are used:
- to implement measures and instruments of

commercial policy such as anti-dumping
duties and safeguard measures;

- to determine whether imported products
shall receive most-favoured-nation (MFN)
treatment or preferential treatment;

- for the purpose of trade statistics;
- for the application of labelling and marking

requirements; and
- for government procurement.

No specific provision in GATT   

GATT has no specific rules governing the
determination of the country of origin of goods in
international commerce. Each contracting party was
free to determine its own origin rules, and could
even maintain several different rules of origin
depending on the purpose of the particular
regulation. The draftsmen of the General
Agreement stated that the rules of origin should
be left:

“...within the province of each importing
country to determine, in accordance with the
provisions of its law, for the purpose of applying

the most-favoured-nation provisions (and for other
GATT purposes), whether goods do in fact
originate in a particular country”.

Article VIII:1(c) of the General Agreement,
dealing with fees and formalities connected with
importation and exportation, states that “the
contracting parties also recognize the need for
minimizing the incidence and complexity of import
and export formalities and for decreasing and
simplifying import and export documentation
requirements” and the Interpretative Note 2 to this
Article states that it would be consistent if, “on the
importation of products from the territory of a
contracting party into the territory of another
contracting party, the production of certificates of
origin should only be required to the extent that is
strictly indispensable”.

Interest in the Harmonization of
Rules of Origin   

It is accepted by all countries that
harmonization of rules of origin, i.e. the definition
of rules of origin that will be applied by all countries
and that will be the same whatever the purpose for
which they are applied would facilitate the flow of
international trade. In fact, misuse of rules of origin
may transform them into a trade policy instrument
per se instead of just acting as a device to support a
trade policy instrument. Given the variety of rules
of origin, however, such harmonization is a complex
exercise.

In 1981, the GATT Secretariat prepared a note
on rules of origin and, in November 1982, Ministers
agreed to study the rules of origin used by GATT
Contracting Parties. Not much more work was done
on rules of origin until well into the Uruguay Round
negotiations. In the late 1980s developments in three
important areas served to focus more attention on
the problems posed by rules of origin:

Increased Number of Preferential Trading
Arrangements

First, an increased use of preferential trading
arrangements, including regional arrangements,
with their various rules of origin;

Increase in the Number of Origin Disputes

Secondly, an increased number of origin disputes
growing out of quota arrangements such as the



FOCUS WTO, September-October 2007 13

News

Multifibre Arrangement and the “voluntary”
steel export restraints; and

Increased use of Anti-dumping Laws

Lastly, an increased use of anti-dumping laws,
and subsequent claims of circumvention of anti-
dumping duties through the use of third
country facilities.

Agreement on Rules of Origin

The agreement aims at long-term harmonization
of rules of origin, other than rules of origin relating
to the granting of tariff preferences, and to ensure
that such rules do not themselves create unnecessary
obstacles to trade.

The agreement sets up a harmonization
programme, to be initiated as soon as possible after
the completion of the Uruguay Round and to be
completed within three years of initiation. It would
be based upon a set of principles, including making
rules of origin objective, understandable and
predictable. The work would be conducted by a
Committee on Rules of Origin (CRO) in the WTO
and a technical committee (TCRO) under the
auspices of the Customs Cooperation Council in
Brussels.

Much work was done in the CRO and the TCRO
and substantial progress has been achieved in the
three years foreseen in the Agreement for the
completion of the work. However, due to the
complexity of the issues the HWP could not be
finalized within the foreseen deadline. The CRO
continued its work in 2000. In December 2000, the
General Council Special Session agreed to set, as
the new deadline for completion of the remainder
of the work, the Fourth Session of the Ministerial
Conference, or at the latest the end of 2001. The
negotiating texts are contained in documents G/
RO/41 and G/RO/45.

Until the completion of the harmonization
programme, contracting parties would be expected
to ensure that their rules of origin are transparent;
that they do not have restricting, distorting or
disruptive effects on international trade; that they
are administered in a consistent, uniform, impartial
and reasonable manner, and that they are based on a
positive standard (in other words, they should state
what does confer origin rather than what does not).

An annex to the agreement sets out a “common
declaration” with respect to the operation of rules
of origin on goods which qualify for preferential
treatment.

Agreement on Import Licensing Procedures

The revised agreement strengthens the
disciplines on the users of import licensing systems
— which, in any event, are much less widely used
now than in the past — and increases transparency
and predictability. For example, the agreement
requires parties to publish sufficient information
for traders to know the basis on which licences are
granted. It contains strengthened rules for the
notification of the institution of import licensing
procedures or changes therein. It also offers
guidance on the assessment of applications.

With respect to automatic licensing procedures,
the revised agreement sets out criteria under which
they are assumed not to have trade restrictive
effects. With respect to non-automatic licensing
procedures, their administrative burden for
importers and exporters should be limited to what
is absolutely necessary to administer the measures
to which they apply. The revised agreement also
sets a maximum of 60 days for applications to be
considered.

Agreement on Subsidies and
Countervailing Measures

The Agreement on Subsidies and Countervailing
Measures is intended to build on the Agreement
on Interpretation and Application of Articles VI,
XVI and XXIII which was negotiated in the Tokyo
Round.

Unlike its predecessor, the agreement contains
a definition of subsidy and introduces the concept
of a “specific” subsidy — for the most part, a subsidy
available only to an enterprise or industry or group
of enterprises or industries within the jurisdiction
of the authority granting the subsidy. Only specific
subsidies would be subject to the disciplines set out
in the agreement.

The agreement establishes three categories of
subsidies. First, it deems the following subsidies to
be “prohibited”: those contingent, in law or in fact,
whether solely or as one of several other
conditions, upon export performance; and those
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contingent, whether solely or as one of several other
conditions, upon the use of domestic over imported
goods. Prohibited subsidies are subject to new
dispute settlement procedures. The main features
include an expedited timetable for action by the
Dispute Settlement body, and if it is found that the
subsidy is indeed prohibited, it must be
immediately withdrawn. If this is not done within
the specified time period, the complaining member
is authorized to take countermeasures.

The second category is “actionable” subsidies.
The agreement stipulates that no member should
cause, through the use of subsidies, adverse effects
to the interests of other signatories, i.e. injury to
domestic industry of another signatory, nullification
or impairment of benefits accruing directly or
indirectly to other signatories under the General
Agreement (in particular the benefits of bound tariff
concessions), and serious prejudice to the interests
of another member. “Serious prejudice” shall be
presumed to exist for certain subsidies including
when the total ad valorem subsidization of a product
exceeds 5 per cent. In such a situation, the burden
of proof is on the subsidizing member to show that
the subsidies in question do not cause serious
prejudice to the complaining member. Members
affected by actionable subsidies may refer the
matter to the Dispute Settlement body. In the event
that it is determined that such adverse effects exist,
the subsidizing member must withdraw the subsidy
or remove the adverse effects.

The third category involves non-actionable
subsidies, which could either be non-specific
subsidies, or specific subsidies involving assistance
to industrial research and pre-competitive
development activity, assistance to disadvantaged
regions, or certain type of assistance for adapting
existing facilities to new environmental
requirements imposed by law and/or regulations.
Where another member believes that an otherwise
non-actionable subsidy is resulting in serious
adverse effects to a domestic industry, it may seek
a determination and recommendation on the
matter.

One part of the agreement concerns the use of
countervailing measures on subsidized imported
goods. It sets out disciplines on the initiation of
countervailing cases, investigations by national
authorities and rules of evidence to ensure that all

interested parties can present information and
argument. Certain disciplines on the calculation of
the amount of a subsidy are outlined as is the basis
for the determination of injury to the domestic
industry. The agreement would require that all
relevant economic factors be taken into account in
assessing the state of the industry and that a causal
link be established between the subsidized imports
and the alleged injury. Countervailing investigations
shall be terminated immediately in cases where the
amount of a subsidy is de minimis (the subsidy is
less than 1 per cent ad valorem) or where the volume
of subsidized imports, actual or potential, or the
injury is negligible. Except under exceptional
circumstances, investigations shall be concluded
within one year after their initiation and in no case
more than 18 months. All countervailing duties have
to be terminated within 5 years of their imposition
unless the authorities determine on the basis of a
review that the expiry of the duty would be likely
to lead to continuation or recurrence of
subsidization and injury.

The agreement recognizes that subsidies may
play an important role in economic development
programmes of developing countries, and in the
transformation of centrally-planned economies to
market economies. Least-developed countries and
developing countries that have less than $1,000 per
capita GNP are thus exempted from disciplines on
prohibited export subsidies, and have a time-bound
exemption from other prohibited subsidies. For
other developing countries, the export subsidy
prohibition would take effect 8 years after the entry
into force of the agreement establishing the WTO,
and they have a time-bound (though fewer years
than for poorer developing countries) exemption
from the other prohibited subsidies. Countervailing
investigation of a product originating from a
developing-country member would be terminated
if the overall level of subsidies does not exceed 2
per cent (and from certain developing countries 3%)
of the value of the product, or if the volume of
the subsidized imports represents less than 4 per
cent of the total imports for the like product in
the importing signatory. For countries in the
process of transformation from a centrally-
planned into a market economy, prohibited
subsidies shall be phased out within a period of
seven years from the date of entry into force of
the agreement.
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In anticipation of the negotiation of special rules
in the civil aircraft sector, under the subsidies
agreement, civil aircraft products are not subject to
the presumption that ad valorem subsidization in
excess of 5 per cent causes serious prejudice to the
interests of other Members. In addition, the
Agreement provides that where repayment of
financing in the civil aircraft sector is dependent
on the level of sales of a product and sales fall below
expectations, this does not in itself give rise to such
presumption of serious prejudice.

Agreement on Safeguards

Article XIX of the General Agreement allows a
GATT member to take a “safeguard” action to
protect a specific domestic industry from an
unforeseen increase of imports of any product
which is causing, or which is likely to cause, serious
injury to the industry.

The agreement breaks major ground in
establishing a prohibition against so-called “grey
area” measures, and in setting a “sunset clause” on
all safeguard actions. The agreement stipulates that
a member shall not seek, take or maintain any
voluntary export restraints, orderly marketing
arrangements or any other similar measures on the
export or the import side. Any such measure in effect
at the time of entry into force of the agreement
would be brought into conformity with this
agreement, or would have to be phased out within
four years after the entry into force of the
agreement establishing the WTO. An exception
could be made for one specific measure for each
importing member, subject to mutual agreement
with the directly concerned member, where the
phase-out date would be 31 December 1999.

All existing safeguard measures taken under
Article XIX of the General Agreement 1947 shall be
terminated not later than eight years after the date
on which they were first applied or five years after
the date of entry into force of the agreement
establishing the WTO, whichever comes later.

The agreement sets out requirements for
safeguard investigation which include public notice
for hearings and other appropriate means for
interested parties to present evidence, including on
whether a measure would be in the public interest.
In the event of critical circumstances, a provisional
safeguard measure may be imposed based upon a

preliminary determination of serious injury. The
duration of such a provisional measure would not
exceed 200 days.

The agreement sets out the criteria for “serious
injury” and the factors which must be considered
in determining the impact of imports. The safeguard
measure should be applied only to the extent
necessary to prevent or remedy serious injury and
to facilitate adjustment. Where quantitative
restrictions are imposed, they normally should not
reduce the quantities of imports below the annual
average for the last three representative years for
which statistics are available, unless clear
justification is given that a different level is
necessary to prevent or remedy serious injury.

In principle, safeguard measures have to be
applied irrespective of source. In cases in which a
quota is allocated among supplying countries, the
member applying restrictions may seek agreement
with other members having a substantial interest in
supplying the product concerned. Normally,
allocation of shares would be on the basis of
proportion of total quantity or value of the imported
product over a previous representative period.
However, it would be possible for the importing
country to depart from this approach if it could
demonstrate, in consultations under the auspices of
the Safeguards Committee, that imports from certain
contracting parties had increased disproportionately
in relation to the total increase and that such a
departure would be justified and equitable to all
suppliers. The duration of the safeguard measure
in this case cannot exceed four years.

The agreement lays down time limits for all
safeguard measures. Generally, the duration of a
measure should not exceed four years though this
could be extended up to a maximum of eight years,
subject to confirmation of continued necessity by
the competent national authorities and if there is
evidence that the industry is adjusting. Any measure
imposed for a period greater than one year should
be progressively liberalized during its lifetime. No
safeguard measure could be applied again to a
product that had been subject to such action for a
period equal to the duration of the previous
measure, subject to a non-application period of
at least two years.  A  safeguard  measure  with a

(Contd. on page 25)



16 FOCUS WTO, September-October 2007

Books/Articles Notes

BOOKS/ARTICLESBOOKS/ARTICLESBOOKS/ARTICLESBOOKS/ARTICLESBOOKS/ARTICLES
NONONONONOTESTESTESTESTES

BOOKS

WTO in the New Millennium: Commentary,
Case Law and Legal Texts, MVIRDC World
Trade Centre, Academy of Business Studies, New
Delhi, January 2000.

THE publication focuses on the positions taken by
key players in the trade game on key subjects like
tariff, agriculture, services, subsidies, rules of origin,
anti-dumping and valuation on the eve of the
eventful Seattle Ministerial Conference.

Chapter 17 entitled “rules of origin” in the
publication (pp. 426-434) states that WTO
Agreement on ules of origin lays down the frame
for preparing the Rules. The Technical Committee
set up under the aegis of the World Customs
Organization (WCO), which has a wider
membership than the WTO has the mandate for
preparing the draft rules. Ultimately, the final work
is to be approved by the Committee on rules of
origin in the WTO. The rules of origin, it says, are
especially significant with regard to the WTO
Agreements on Anti-Dumping, Safeguards and
Textiles & Clothing. However, they are not of
immediate legal significance in the Regional Trading
Agreements (RTAs), which are independent legal
entities and are broadly governed by the WTO.

Speaking about the current status of rules of
origin, it says that over 170 countries with 61
active participants are locked in bitter arguments
over what constitutes origin in the Technical
Committee at World Customs Organization
(WCO) at Brussels.  Under the 1995 Uruguay
Round Agreement on rules of origin, the detailed
rules for the entire goods sectors under the
Harmonized System (HS) of commodity
classification are to be formulated under the
“substantial transformation” rule.

Referring to India’s stance pertaining to rules
of origin, it says that origin should go to the place
where the article first acquired its essential
character. This is in keeping with the Harmonized
System rules of classification.

World Trade Organisation by S.R. Myneni,
Asia Law House, Hyderabad, 2000.

THE book deals with the various WTO
agreements. Chapter 18 of the publication entitled
“Agreement on Rules of Origin” speaks about the
WTO Agreement on Rules of Origin. The clear
and predictable rules of origin and their
application, it says, facilitates flow of international
trade.

Further, it highlights salient features of the
agreement which inter alia include disciplines to be
adhered during the transition period, disciplines to
be adhered after the transition period. It also talks
about procedural arrangements on modification,
review, consultation and dispute settlement,
harmonisation of rules of origin, etc.

The World Trade Organisation—A Guide to
the Framework for International Trade
by Bhagirath Lal Das, Earthworm Books Pvt Ltd,
Chennai, 1999.

THE publication is based on the material prepared
as the training modules for the TRAINFORTRDE
course of the United Nations Conference on Trade
and Development (UNCTAD). It provides the
framework for the conduct of international trade
in goods and services and for the protection of
intellectual property rights. It administers the
implementation of a set of the WTO agreements.

It contains a chapter on “Rules of Origin” (pp.
299-307). The WTO Agreement on Rules of Origin,
it says, aims at initiating work on having a
harmonized set of rules and completing it within
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three years. The Agreement lays down guidelines
for broad approaches in formulating the harmonized
rules. It also prescribes some disciplines which have
to be observed during the transition period, i.e.
from 1 January 1995 till the new harmonized rules
are adopted.

The chapter mainly focuses on various issues
connected with the rules of origin. These include:
criteria applied in the rules of origin, disciplines in
the transition period, common declaration on
preferential rules of origin, etc.

An Introduction to the WTO Agreements
by Bhagirath Lal Das, Earthworm Books Pvt Ltd,
Chennai, 1998.

THE book provides information about the WTO
agreements thereby giving a brief background,
technical provisions and issues, terms involved and
implications of the new provisions in each of the
agreement.

Chapter 14 of the publication entitled “Rules
of Origin” gives the salient features of the
Agreement on Rules of Origin. This agreement,
it says, covers the rules of origin applied in non-
preferential trade. The final objective of the
Agreement is to have a harmonized set of rules
of origin which will be applied uniformly by all
members.

Finally, it says that the rules determining the
origin are becoming more and more important
because of two reasons. First, these rules may be
utilized to restrict the import from particular
sources. Secondly, in the increasingly globalized
nature of production, the actual location of
production of a product is getting more and more
blurred. Countries have to remain very careful
while the harmonized rules are being prepared.

 The WTO Members, it says, have to notify
about their rules of origin and processing of
applications, and operation of these rules within
90 days of the entry into force of the WTO
agreements. For introducing new rules or for
modifying the existing rules, notices have to be
given 60 days before the application of the new
rules so that other members are acquainted with
the changes.

ARTICLES

Free Trade Areas and Rules of Origin:
Economics and Politics by Rupa Duttagupta
and Arvind Panagariya, Economics & Politics,
Vol. 19 (2), July 2007, pp. 169-190.

RULES of origin (RoO) are an integral part of Free
Trade Areas (FTAs). While generally devised to
prevent trade deflection – i.e. the transshipment of
imports from non-members into the FTA through
member countries with lower external tariffs – RoO
have increasingly been recognized as providing
protection to domestic producers of intermediate
inputs. In this paper, Dattagupta and Pangariya
address the impact of input-based RoO on the
welfare and political feasibility of FTAs.

Incorporating an intermediate input into the
analysis, the authors derive the welfare implications
of FTAs in the presence of an input-based RoO.
They have also analyzed the impact of the RoO on
the political feasibility of FTAs. They conclude that
the RoO can make FTAs more feasible though often
they can also make them welfare inferior to the
status quo. However, it is also recognized that there
are factors other than the RoO that may contribute
to the political viability of FTAs. For instance, the
exclusion of some politically sensitive sectors from
the NAFTA was among the key factors making the
arrangement acceptable to all sectors in the United
States.

Methodologically, a simple model comprising
two final goods and one intermediate input has been
used to demonstrate the above results. Of the two
final goods, one uses only labour and serves as the
numeraire while the other uses labour, a sector-
specific factor and the intermediate input. The
intermediate input uses labour and a sector-specific
factor. One partner country is assumed to import
the input and export the non-numeraire final good
(that uses the input) while the other partner does
the opposite. This setting captures a particularly
relevant aspect of the recent wave of FTAs between
developed and developing countries such as the
North American Free Trade Agreement (NAFTA)
in which the developing country member typically
exports final goods that use inputs exported by the
developed-country member. Policy papers have
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strongly emphasized the role played by RoO in these
FTAs.

The authors argue that generally a RoO has an
ambiguous effect on the welfare of union members
individually as well as jointly, particularly in the
context of final goods. This ambiguity arises from
the uncertain implications of preferences given to
the final goods. They argue that this preference,
may sometimes lead to a situation where the trade
in the goods, used as input in the production of the
final goods, is diverted from outside-union supply
to within-union supply, i.e. if one of the partner
countries was importing those input goods from a
non-partner country in a non-RoO scenario, it starts
importing them from the partner country after RoO
are implemented. This increases the trade between
partner countries. However, such a shift in the
sources of input may affect the production cost of
the final good making it more costly relative to when
the RoO was absent. The increased cost of
production can put the within-union producer in a
disadvantageous position compared to outside-
union producers resulting in the trade diversion
form within-union trade to outside-union trade in
the final goods. The authors argue that the aggregate
impact of such trade diversion on the welfare of
union members is not yet clear.

On the other side, they suggest, if the RoO is
weakly binding on the price of the input, a
tightening of it improves joint welfare because the
loss from the price distortion in the intermediate
input market is second-order small, whereas the
benefit from reversing trade diversion in the final
good is finite. However, as the RoO is tightened
further, the loss from the input price distortion gets
larger and may eventually offset the benefit in the
final good market.

According to this paper, if in the case of final
good the tariff preference is purely trade creating
such that the post-FTA price is at its free trade level,
a binding RoO turns out to be unambiguously
harmful. In this case, there is no trade diversion in
the final good to be reversed whereas the RoO does
lead to trade diversion in the input market.

For the political feasibility aspect of FTAs, the
authors have first determined the structure of initial
tariffs. Then they develop two scenarios of political
and economic implications of specific FTA with and

without RoO. In this context this papers arrives at
two conclusions. First, a welfare-reducing FTA that
was rejected in the absence of a RoO with respect to
the use of the input can become feasible in its presence.
Second, a welfare-improving FTA that was rejected in
the absence of the RoO can be endorsed in its presence,
but upon endorsement the FTA can become welfare
inferior relative to the status quo.

To sum up, this paper locates the RoO in a larger
context covering welfare and political feasibility
issues along with the trade aspects. In other words,
it offers interesting insights into the ways a purely
administrative system can affect the overall political
and economic life of a country.

Economic Integration and Rules of Origin
Under International Oligopoly by Jota Ishikawa,
Hiroshi Mukunoki, and Yoshihiro Mizoguchi,
International Economic Review, Vol. 48(1),
February 2007, pp. 185-210.

OF late, there has been an increasing willingness
among the countries to make regional trade
agreements (RTAs) in order to strengthen economic
ties with specific trading partners. Such trade
agreements have rules of origin to prevent tariff
circumvention by firms of non-member countries.
This article points out that the existing literature
overlooks another role of RoO pertaining to the
imperfectly competitive markets. Unlike the bulk
of the literature focusing on the impacts of RoO in
the intermediate good markets, the authors in this
paper have examined the effects of RoO in the final-
good markets.

The authors categorically state that in this paper
the focus of the investigation lies not in the effects
of FTA formation accompanied by RoO but rather
in the effects of RoO alone. Since FTAs are
accompanied by tariff elimination as well as RoO,
this paper treats FTAs as a given factor in the
assumptions for the analysis of RoO. At the level
of methodology, in order to extract the pure effects
of RoO, the authors have contrasted FTAs with and
without RoO arguing that this provides a useful
benchmark to isolate the direct effect of RoO from
other effects, particularly in imperfectly competitive
markets.

The key argument made in this paper is that
the RoO affect market powers by allowing the firms
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whose products don’t meet RoO to exercise price
discrimination while debarring the firms whose
products meet RoO from exercising that
discriminatory power. This conclusion is based on
their analysis based on a simple Bertrand duopoly
model with one firm producing a final good within
an FTA (the inside firm) and the other firm
producing a final good outside the FTA (the outside
firm). These two goods are imperfect substitutes
to each other. Focusing on a simple case where the
inside firm meets RoO whereas the outside firm
does not, this paper compares profits, prices, tariff
revenue, and welfare with and without RoO.
Taking into account the two effects of RoO, namely,
the well-known effect of tariff circumvention
prevention and the indirect effect of inside firm’s
market power mitigation, the authors build several
outcomes incorporating the varying degrees of
these two effects and find that these outcomes of
two cases are strikingly interesting. In one case,
both firms gain from RoO at the expense of
consumers. This implies that RoO could serve as an
anticompetitive device.

In another case, RoO benefit the outside firm
and hurt the inside firm. This outcome is a striking
contrast to the studies that are concerned with the
aspects of content protection. In those studies,
producers try to meet RoO to receive duty-free
access in an FTA, whereas in this study, producers
may not have such incentive. In fact, the authors
argue, it is an option for the inside firm to meet
RoO and then enjoy tariff-free access to FTA
member countries. In other words the firms may
not opt for meeting RoO rather choose to face
higher tariffs as has been observed in studies on
NAFTA. The authors explain this by arguing that
by complying with RoO, on one hand, firms can
gain from the advantage of zero tariffs, but at the
same time, lose pricing power as they are forced
into uniform pricing across the markets. By not
following RoO, firms can discriminate prices across
the markets but have to pay tariffs. If the latter effect
dominates the former, firms may not follow RoO.

This paper further argues that contrary to
commonly held belief that FTAs could induce
foreign direct investment (FDI) from non-member
countries, the possibility that the outside firm could
gain from RoO suggests that indirectly RoO may
deter the outside firm from undertaking FDI in the

FTA country(ies). The authors also refer to various
studies that have arrived at similar conclusion for
intermediate goods. This makes this article an
essential read for policy-makers and students of
international trade.

Rules of Origin in North-South Preferential
Trading Arrangements with an Application to
NAFTA by Jose Anson, Olivier Cadot, Antoni
Estevadeordal, Jaime de Melo, Akiko Suwa-
Eisenmann, and Bolormaa Tumurchudur, Review
of International Economics, Vol. 13(3), 2005,
pp. 501-517.

WITH the proliferation of preferential trading
arrangements (PTAs), much interest is being
focused on the effects of rules of origin (RoO),
especially at the theoretical level. Work has also
been carried out on the detailed aspects of their
implementation as well as on the  political economy
aspects. However, beyond the observation that RoO
raise costs of production by constraining producers
in their choice of inputs, there is little recent
empirical work on these costs. At the same time,
most recent PTAs have been of the North–South
(or “vertical”) type involving one (or several) rich
Northern partners and one (or several) substantially
poorer Southern partners. While it has been
recognized that recent vertical PTAs are perceived
as bringing several “nontraditional” gains from
integration for the Southern partner, there is
concern that little market access is in fact being
provided for them by these agreements.

Taking the case of the recent implementation
of North American Free Trade Agreement
(NAFTA) where substantial market access was
provided to Mexican firms selling in the US market,
this paper attempts to estimate the likely costs of
RoO in the case of NAFTA and argues that these
may be representative of a North–South PTA. The
authors argue that in the case of the recent wave of
North–South PTAs, the presence of RoO virtually
limits the market access that these PTAs confer to
the Southern partners.

In this paper the functioning of RoO present in
all PTAs has been described and analyzed. On the
basis of their analysis of a typical North–South PTA,
the authors argue that in the predominantly North–
South recent wave of PTAs these RoO have been
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set up in a complex and non-uniform manner, so
that in practice these PTAs provide little market
access. As a result, compliance costs have largely
eroded the preferential access afforded by the PTA,
leading us to suggest that Southern partners are
effectively left on their “participation constraint.”
In the case of NAFTA, the authors find average
compliance costs to be around 6 per cent in ad
valorem equivalent, undoing the tariff preference (4%
on average) for a large number of tariff lines.
Administrative costs amount to 47 per cent of the
preference margin. The authors claim that these
findings are coherent with the view that North–
South PTAs could well be viewed like a principal–
agent problem in which the Southern partners are
just left on their participation constraint.

To estimate the likely effects of RoO, the
authors have modified an existing index of
“restrictiveness” of RoO based on an observation
rule on the various criteria used to establish origin.
A cross-country regression on determinants of the
volume of bilateral trade indicates (after controlling
for several factors affecting the volume of trade)
that if the presence of PTAs increased the volume
of trade, the restrictiveness of RoO had a negative
impact on the volume of trade.

For estimating the likely effects of NAFTA on
the pattern of Mexican exports to the US, the authors
chose the year 2000, a year when the treaty was
almost in full force. At that time, Mexican exports
were getting an average preferential access of 4 per
cent in the US market. Based on utilization rates,
ui, computed at the HS-6 tariff classification level,
for sectors on the participation constraint (i.e. with
0% < ui < 100%), they estimated total compliance
costs and administrative costs.

Rules of Origin: A World Map and Trade
Effects by Antoni Estevadeordal and Kati
Suominen, Paper prepared for the Seventh
Annual Conference on Global Economic Analysis:
Trade, Poverty, and the Environment, The World
Bank, Washington, DC, 17-19 June 2004.

PREFERENTIAL trading agreements (PTAs) have
proliferated dramatically around the world over
the past decade. With this growth in the number of
PTAs, a number of concepts and issues related to
international trade have also emerged as critical

for trade policies and economic cooperation among
countries. These include, for example, provisions
on market access for goods and services, standards,
safeguards, government procurement, and
investment, etc. Apart from influencing firms’
export, outsourcing, and investment decisions, they
also arbitrate both actual and potential trade and
investment flows within PTAs — and between PTAs
and the rest of the world.

Considering the importance assigned to PTAs,
there are very few rigorous efforts that
disaggregate PTAs in order to analyze the
operation and effects of the various rules they carry.
As a result, this paper asserts, very little is known
about the (a) compatibility of PTAs with one
another or with the multilateral WTO Agreements,
(b) the political economy sources of the divergent
contractual formats of PTAs, and (c) the respective
economic effects of the different PTA disciplines
from each other. The lack of understanding of the
various component parts of the rapidly growing
PTA universe severely undercuts the credibility and
usefulness of the arguments of both those who view
PTAs as discriminatory instruments hostage to
protectionist interests that work to obstruct global
trade liberalization, and those who regard PTAs
as containing a liberalizing logic conducive to
multilateral opening. The purpose of this paper is
to dissect and capture the effects of PTAs with
specific focus on rules of origin, a crucial yet poorly
understood market access discipline included in
virtually every PTA.

All PTAs contain rules for establishing the origin
of goods. The economic justification for RoO is to
curb trade deflection. RoO are also a central issue
in many on-going PTA negotiations, such as the
34-country talks to establish the Free Trade Area
of the Americas (FTAA), and the European Union-
Southern Common Market (Mercosur) negotiations
to connect the world’s two largest customs unions.
In addition, RoO are gaining growing policy
attention at the multilateral level— in preparation
for the Doha Trade Round, the WTO’s Committee
on Regional Trade Agreements had for the first
time raised preferential RoO to a systemic issue in
the negotiation agenda.

The authors argue that a failure to meet the
RoO disqualifies an exporter from the preferential
treatment offered by a PTA, therefore RoO can



FOCUS WTO, September-October 2007 21

Books/Articles Notes

and must be seen as a central market access
instrument reigning over preferential trade. In
their opinion the relevance of RoO as gatekeepers
of commerce can accentuate over time as RoO
remain in place even after preferential tariffs have
been phased out.

In this paper, the authors provide an overview
of the types of RoO used around the world compare
the preferential RoO regimes in some of the main
PTAs in Europe, the Americas, Asia-Pacific, Africa,
and the Middle East. In their analysis they measure
the degree of restrictiveness and selectivity of
product-specific RoO employed in the various RoO
regimes and put forth a facilitation index to capture
the extent of flexibility instilled in RoO regimes by
various regime-wide RoO. Empirically, they assess
the effects of RoO on aggregate trade flows as well
as trade on intermediate goods in five major
economic sectors—chemicals, machinery, textiles,
television and radio transmitters, and vehicles—
through a modified gravity model. This study
covers 155 countries and nearly a hundred PTAs
around the world for 1981-2001.

This paper puts forth five main findings. First,
the authors argue, the most recent wave of PTA
formation that started swelling in the 1990s forged
in regimes with unprecedentedly restrictive and
complex product-specific RoO – while compensating
these features with relatively lenient regime-wide
RoO. Second, assessing the trade effects of RoO, the
paper concludes that regimes with restrictive RoO
and with high degrees of sectoral selectivity in RoO
discourage aggregate trade flows. Third observation
of the study calls for flexibility in the application of
product-specific RoO, such as cumulation and
drawback, as they facilitate trade flows. As such,
various regime-wide RoO provisions can
counteract restrictive product-specific RoO’s
negative effects on trade. Fourth conclusion that
the authors arrive at is related to sectoral
implications. The authors assert that at sectoral
level, both restrictive RoO and selectivity in RoO
in final goods encourage trade in intermediate
goods, and can thus entail trade diversion in
inputs. And finally, the paper observes that the
exporters and producers learn over time to
comply with stringent product-specific RoO, and
to take greater advantage of permissive regime-
wide provisions.

Notes on Rules of Origin with Implications for
Regional Integration on South-East Asia
by Paul Brenton, Pacific Economic Cooperation
Council, 2003.

ASCERTAINING the country of origin of
imported products is necessary to be able to apply
basic trade policy measures such as tariffs,
quantitative restrictions, anti-dumping and
countervailing duties and safeguard measures as
well as for requirements relating to origin marking,
public procurement and for statistical purposes. Such
objectives are met through application of basic or
non-preferential rules of origin. Countries which
offer zero or reduced duty access to imports from
certain trade partners often apply a set of
preferential rules of origin to determine the
eligibility of products to receive preferential access.
The justification for preferential rules of origin is
to prevent trade deflection, or simple
transshipment, whereby products from
nonparticipating countries are redirected through
a free trade partner to avoid the payment of customs
duties. Hence the role of preferential rules of origin
is to ensure that only goods originating in
participating countries enjoy preferences. Therefore,
they are integral parts of preferential trade
agreements such as bilateral and regional free trade
agreements and the non-reciprocal preferences that
industrial countries offer to developing countries.

However, rules of origin can be manipulated
to achieve other objectives, such as protecting
domestic producers of intermediate goods.
Restrictive rules of origin raise the costs of
supplying the markets of preferential partners by
requiring changes in production which lead to the
use of higher cost inputs and through the expenses
which are incurred in proving conformity with the
rules. These costs entail that only a proportion of
products which are eligible for preferential
treatment will actually be granted preferential
access and will constrain market access relative to
what is promised on paper in the trade agreement.
The impact of preferential trade agreements on
market access and hence trade flow is a function of
both the extent of preferential tariff liberalization
and the rules of origin. The rules of origin are,
therefore, a key element determining the
magnitude of the economic benefits that accrue
from trade agreements and who gets them.
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In present note, Brenton has reviewed the key
features of preferential rules of origin and their
economic impact. After briefly discussing the
specification of the rules, he presents the nature of
the rules of origin applied in a number of existing
trade agreements and highlights the importance of
the costs of administering the system of rules of
origin and the expenses incurred by firms to prove
conformity to these rules. He argues that the
compliance costs wore by the firms will be greater
if there is a degree of uncertainty or unpredictability
in the application of the system of rules of origin
and in particular with regard to the acceptance of
certificates of origin by customs officials in the
foreign market. These costs, consequently, will act
to reduce the value of the tariff preferences that
are made available through free trade and
preferential trade arrangements. Therefore, it is
very important that the rules of origin are scripted
unambiguously. After examining various
experiences related to the rules of origin in different
FTAs, Brenton makes following key recommen-
dations for drafting the rules of origin:
• The rules of origin should be simple but precise,

transparent and, to the extent possible,
predictable and stable.

• They should be designed to have the least trade
distorting impact and should not become a
disguised non-tariff barrier to trade.

• As much as possible the rules should be
consistent across products and across
agreements. The greater the inconsistencies the
greater the complexity of the system of rules of
origin both for companies and for officials
administering the various trade schemes.

While discussing the three main methods used
to determine the origin of the product, i.e. to
establish if sufficient processing or substantial
transformation has been undertaken— (i) change
of tariff classification, (ii) value added, and (iii)
specific manufacturing process—he argues that each
method has its own merits and demerits, yet the
method of determining the origin of a product
needs careful consideration as different methods
may lead to a different determination of origin for
same product.

In the specific context of South East Asia, given
the current trend towards an increasing number of
trade agreements in the region and the prospect of

the implementation of a series of AFTA+ agreements
for the ASEAN countries, including an agreement
with China, Brenton makes many critical
observations on issues that may be of relevance
with regard to the rules of origin in such
agreements and how the choice of rules of origin
could affect the attainment of objectives specified
by ASEAN. The most significant observation that
he has made with regard to the different rules for
the same product in different agreements, demands
for the harmonization of the rules of origin in all
trade agreements among the ASEAN countries. He
argues that such differences can hamper the growth
of cross-country production networks in the region
and the burden of resulting complexity and
compliance cost falls particularly heavily upon small
and medium sized firms in low income countries.

Making EU Trade Agreements Work: The Role
of Rules of Origin by Paul Brenton and Miriam
Manchin, The World Economy, Vol. 26(5), May
2003, pp. 755-769.

FREE trade and preferential trade agreements are
a major element in EU foreign policy, particularly
towards developing countries and neighbouring
countries in Europe. While for free trade partners
improved access and security of access are key
elements in the desire for an agreement with the
EU, for the EU, free trade agreements are a means
of increasing economic integration through
improved access to the EU market, which is seen
as important in achieving other political, foreign
policy and security objectives. This entails that a
key element of the EU’s free trade and preferential
trade agreements is the extent to which they deliver
improved market access.

Brenton and Manchin, in this paper argue that
the degree of improved market access, in terms of
the amount of a country’s exports to the EU which
are actually granted favourable treatment, delivered
by current EU trade agreements is much less in practice
than on paper. For example, they argue, the much
vaunted ‘Everything but Arms’ agreement with the
48 least developed countries will not deliver duty free
access for all exports from these countries to the EU.
Similarly, the agreements with the Balkan countries
will not provide for all exports from these countries
to enter the EU market free of duties. This paper
focuses on the EU agreements with these two groups
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of countries. The authors, however, claim that the
arguments put forth in this paper are equally pertinent
to the recent EU agreements with South Africa and
the revised Meds agreements and prospective
agreements with Ukraine, Russia and Moldova.

The key assertion of this paper is that the precise
impact of a free trade or preferential trade agreement,
especially for small countries that have a narrow
industrial base, depends very much upon the detailed
rules that the EU imposes to govern eligibility for
preferential treatment. The authors argue that what
matters is not just the level of border barriers but the
rules that govern the way these barriers are
administered. According to the authors this is
unfortunate that there lacks transparency or discussion
about this on the grounds that there are technical
matters, whereas in practice such rules can be just as
restrictive as tariff barriers.

With regard to the rules of origin, this paper
argues that despite the GSP scheme of EU the
producers in developing and Balkan countries are
unable to export their products because of the rules
of origin in EU. Under the GSP agreement in 1999
only one third of EU imports from developing
countries eligible of preferences actually entered the
EU market with reduced duties. This primarily reflect
the treatment of textile & clothing products which
are over 70 per cent of EU imports from countries
covered by the GSP. For developing countries in
general textiles, clothing and footwear are the key
sectors. For Balkan countries they constitute one third
of their total export to EU. It is important to note that
under GSP over 99 per cent of imports from
developing countries of product that are subject to
duties in the EU are eligible for preferences. Similarly,
only 10 per cent of eligible products from Central and
Easter European countries in 1990s could enter the
EU market at a preferential rate.

The authors argue that one of the key factors
underlying the difficulties in obtaining preferential
access to the EU is the specific rules, and particularly
the rules of origin, which the EU attaches to all of
its trade agreements. They opine that normally the
proof that the product was produced in the free
trade partner should be sufficient but the
specification of rules of origin has become
particularly important in recent years as
technological progress and globalization have led
to the increasing fragmentation of the production

process into different stages or tasks which are
undertaken in different locations. In practice higher
the level of working that is required by the rules of
origin the more difficult it is to satisfy those rules.

Referring to many other studies the authors argue
that as the degree of protection offered by the
common external tariff in the EC has diminished
increasingly restrictive rules of origin have become
commonplace to an extent that the rules of origin in
EU act as ‘hidden protectionism’ and induce a switch
in demand in free trade partners from low-cost
external inputs to higher cost partner inputs to ensure
that final products actually receive duty free access.

On the basis of their analysis of outward
processing traffic the authors argue that the EU
bilateral trade policies, particularly with regard to
the textiles and clothing sectors, act as a mechanism
to lock partners into the processing of EU inputs
and where this is not feasible preferential access is
prevented. Restrictive technical rules of origin
ensure that clothing products produced in partners
from third country fabrics do not qualify for
preferential treatment. They further argue that
while for neighbouring countries the restrictiveness
of the rules of origin and the cost of proving
conformity with those rules can be overcome by
participation in the outward processing schemes of
the EU, the developing countries located further
away, even this does not seem to be a practical
option. The authors conclude that whilst it may be
in the interest of the industry in the EU to
participate in the processing operations it is not clear
whether it is in the best interests of the partner.
They have also made recommendations towards
reducing the negative impact of rules of origin
developed by the EU so that the developing and
Balkan countries can benefit maximum from the free
trade agreements with the EU.

International Trade Law, Political Economy
and Rules of Origin—A Plea for a Reform of
the WTO Regime on Rules of Origin
by Moshe Hirish, Journal of World Trade,
Vol. 36, No. 2, April 2002, ISSN No. 1011-6702,
Kluwer Law International, pp. 171-190.

MAKING an observation at the outset, the article
states that rules of origin (RoO) play a major role in
the international trade system and they constitute
an indispensable component of any discriminatory
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arrangement. The accelerated proliferation of both
preferential arrangements and selective restrictive
measures indicates that the importance of RoO is
expected to increase in the coming years. The
pervasive use of RoO, it says, as a tool of protection
poses a significant challenge to the current trading
system and calls for a reform of the currently
embryonic WTO regime on RoO.

The article has been presented in seven sections.
Section I gives a brief introduction to the subject.
Section II exposes the basic elements of the political
economy of international trade. Section III presents a
political economy analysis of the essential functions
of RoO in the world trading system. It also discusses
about the main tests employed in international trade
to determine the origin of goods. Section IV explains
the widening use of RoO as a strategic trade
instrument. Section V uses political economy analysis
as an instrument to identify the principal factors that
explain this accelerated trade. Section VI suggests
legal mechanisms for reforming the current WTO
regime on RoO. Section VII concludes by stating that
the combination of international trade law and political
economy analysis may be a valuable tool to promote
trade liberalization in the sphere of RoO, as well as in
other domains that are susceptible to protectionism.

Foreign Trade Law in China: Perspectives
Regarding Rules of Origin by Immanuel
Gebhardt and Kerstin Olbrich, Journal of World
Trade, Vol. 36, No. 1, February 2002,
Kluwer Law International, pp. 117-127.

MAKING an observation at the outset, the article
states that foreign trade in People’s Republic of China
(PRC) is still predominated by too little transparency
and legal certainty. These shortcomings are also true
of the rules of origin that are of fundamental
importance to the foreign enterprises that are
involved in trade with the PRC. That applies both to
enterprises with direct investments and to those that
merely cultivate trade relations.

The article broadly outlines the current legal
position of the PRC and the likely changes that
would take place in the near future.

In its concluding remark, it says that the accession
of the PRC into the WTO considerably influences the
country’s legislation. It is expected that the rules of
origin which are to be published in the near future

will meet the legal requirements of the Agreement
on Rules of Origin and will be another step towards
transparency of Trade Law and the implementation
of the Rule of Law. Thus, the PRC clearly aims at
building up a legal system that corresponds with its
importance for international trade.

Free Trade Areas and Rules of Origin:
Economics and Politics by Rupa Duttagupta
and Arvind Panagariya, 2 January 2001,
rduttagupta@imf.org and
panagari@econ.umd.edu

THE article provides an analysis of the relationship
among rules of origin, welfare and political
feasibility of Free Trade Areas (FTAs). It addresses
the social desirability of an FTA that becomes feasible
after the inclusion of an RoO. Further, it provides
insight into the politics behind the widespread use
of product specific RoO in the FTAs.

It has been presented in seven sections. Section
I while giving a brief introduction of the subject
says that rules of origin are an integral part of Free
Trade Areas (FTAs). Section II makes an attempt to
develop a general equilibrium model of trade so as
to analyse the economic and political characteristics
of the initial equilibrium, based on a non-
discriminatory tariff. Section III provides an analysis
of the economic consequences of FTA and the
viability of its endorsement in the absence of RoO.
Section IV explains the resulting price and welfare
outcomes. Section V reassesses the viability and
welfare implications of the FTA when the latter
encompasses the RoO. This section also provides
numerical examples to highlight the key results.
Section VI gives the conclusions and findings.

WTO Negotiations on the Harmonization of
Rules of Origin—A First Critical Appraisal
by Philippe G. Nell, Journal of World Trade,
Vol. 33, No. 3, June 1999, Kluwer Law
International, pp. 45-72.

WHILE introducing the subject, the article states
that in Marrakesh, World Trade Organization
(WTO) Ministers endorsed the Agreement on rules
of origin which foresees the harmonization of the
non-preferential rules of origin within three years
by the WTO Committee on Rules of Origin (CRO)
and the Technical Committee on Rules of Origin
(TCRO) of the World Customs Organization (WCO).
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The article states that the rules agreed so far
are much too complex to implement, requiring
extensive data and expertise usually not available
in firms. Rules, as such, it says, need to be simplified.

The WTO, it says, is not able to handle the 400
or more policy-based issues. The WTO faces the
challenge of meeting obligations from the Uruguay
Round. Failing to recognize the real problems and,
allowing this negotiation to drift through the years
would not help to strengthen the multilateral
trading system and would block for the years to
come for any review of the GSP rules of origin.

APEC and Preferential Rules of Origin –
Stumbling Blocks for Liberalization of Trade?
by William E. James, Journal of World Trade,
Vol. 31, No. 3, June 1997, ISSN No. 1011-6702,
Kluwer Law International, pp. 113-134.

SPEAKING at the outset about the significance of
rules of origin in international trade, the article states
that differential treatment of goods and services
according to the country or customs territory of
origin is a fact of life in international commerce.
Rules of origin, it says, are a necessary component
in determining whether or not MFN treatment is to
be extended to imports.

The main reasons behind increasing importance
of rules of origin are: (i) increased significance of rules
of origin in the recent proliferation of regional
integration arrangements, (ii) rise in their use as
commercial policy tool, particularly in anti-dumping
procedures and the related problem of prevention of
circumvention of anti-dumping duties, and (iii)
emergence of a large number of countries that are
experimenting with market reforms such as the
transnational economies and less-developed countries.

Further, elaborating on rules of origin, it says that
there are two broad categories under which rules of
origin are usually classified: preferential and non-
preferential. Preferential rules of origin apply in the
context of contractual regional trading arrangements
and autonomously provided preferential treatment
such as GSP. Non-preferential rules of origin, on the
other, apply to all other users of such rules including
determination of MFN treatment, collection of trade
statistics and enforcement of MFA quotas, and other
restrictive trade practices such as anti-dumping,
safeguards, countervailing duties, and voluntary
restraint agreements.

The article emphasizes that APEC needs to work
out more coherent plan for attainment of the long-
run objective that spells out in more precise terms
the meaning of “open regionalism”.

(Contd. from page 15)

duration of 180 days or less may be applied again
to the import of a product if at least one year had
elapsed since the date of introduction of the measure
on that product, and if such a measure had not been
applied on the same product more than twice in the
five-year period immediately preceding the date of
introduction of the measure.

The agreement envisages consultations on
compensation for safeguard measures. Where
consultations are not successful, the affected
members may withdraw equivalent concessions or
other obligations under GATT 1994. However, such
action is not allowed for the first three years of the
safeguard measure if it conforms to the provisions
of the agreement, and is taken as a result of an
absolute increase in imports.

Safeguard measures would not be applicable
to a product from a developing country member,
if the share of the developing country member in

the imports of the product concerned does not
exceed 3 per cent, and that developing country
members with less than 3 per cent import share
collectively account for no more than 9 per cent
of total imports of the product concerned. A
developing country member has the right to
extend the period of application of a safeguard
measure for a period of up to two years beyond
the normal maximum. It can also apply a
safeguard measure again to a product that had
been subject to such an action after a period equal
to half of the duration of the previous measure,
subject to a non-application period of at least two
years.

The agreement would establish a Safeguards
Committee which would oversee the operation of
its provisions and, in particular, be responsible for
surveillance of its commitments.

(www.wto.org)

•
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United States – Rules of Origin for Textiles and
Apparel Products*
REPORT OF THE PANEL

* Excerpts from the main Report.

A. FIRST WRITTEN SUBMISSION OF INDIA

1. Introduction

As the United States International Trade
Commission (“ITC”) noted, “rules of origin have a
particularly significant impact in the textiles area
because the manufacture of such products involves
many production processes often performed in
more than one country.”1 The temptation to use
rules of origin as a means of protectionism is
therefore particularly great in this area. The United
States could not resist this temptation. Despite its
advocacy of trade-neutral rules of origin, the United
States included in its legislation implementing the
results of the Uruguay Round negotiations, new
rules for the determination of the origin of textiles
and apparel products that changed the criteria to
determine the origin of products covered by a
transitional regime of country-specific quotas
established under the Agreement on Textiles and
Clothing (“ATC”) in such a way that trade which
had previously been quota-free was now subjected
to quantitative limits.

Many WTO Members, both developing and
developed countries, registered their concern about
these new United States rules of origin. The
European Communities also complained about the
WTO-inconsistency of the new United States rules
of origin and their effects on its textile and apparel
industry; in 1997, it initiated WTO dispute
settlement proceedings against the United States.
The European Communities withdrew its complaint

after it entered into a bilateral agreement with the
United States according to which the United States
Administration was to propose amendments to
Congress to address the issues of concern to the
European Communities. However, when the
European Communities realized that the draft
legislation proposed did not fulfil adequately the
terms of the bilateral agreement, the European
Communities initiated new WTO dispute settlement
proceedings against the United States. A second
settlement agreement was concluded and the
United States Congress upon a recommendation
from the United States Administration, then further
amended the United States rules of origin
addressing the concerns of the European
Communities.

The United States rules of origin set out in
section 334 of the Uruguay Round Agreements Act
(“section 334” or the “1996 rules of origin”), and
modified in section 405 of the Trade and
Development Act of 2000 (“section 405” or the “2000
rules of origin”), and the customs regulations
implementing these statutory provisions, and their
application, are inconsistent with the United States
obligations under Article 2 (b), (c), (d) and (e) of
the Agreement on Rules of Origin (“RO Agreement”).

2. Factual Background

(a) Section 334 of the Uruguay Round
Agreements Act

In December 1994, the United States Congress
enacted legislation relating to textiles in Subtitle D
of Title III of the URAA. This was the first time
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that product-specific non-preferential rules of origin
were created in the United States by legislation
rather than by executive action or by the courts.
Subtitle D of Title III of the URAA contains five
sections related to textiles and apparel, namely
sections 331 to 335. Section 334 required the
Department of Treasury to develop regulations that
incorporated certain principles on rules of origin
for textiles and apparel products.

Section 334 establishes three basic sets of origin
rules for textiles and apparel products:

– a set of “general rules”, as provided for in
section 334(b)(1);

– “special rules” applicable to certain classes
of textiles and apparel, as provided for in
section 334(b)(2);  and

– a “multicountry rule” as provided for in
section 334 (b)(3), designed to determine the
origin of goods whose origin is not fixed by
the general or special rules.

Section 334(b)(1)(A) establishes a “single
country” rule of origin, which provides, quite
logically, that if a product is “wholly obtained or
produced” in a single country - that is,
manufactured in a country entirely from materials
or components originating in that country - it will
be deemed to originate in that country. This rule
follows the principle that applied under the
previously applicable customs regulations in 19 CFR
section 12.130.

Section 334(b)(1)(B) establishes what is known
as the “yarn” or “yarn forward” rule of origin,
under which yarns, threads, cordage, twine and
similar products are deemed to originate in the
country where they are spun from their constituent
fibres, or (in the case of synthetic filaments
produced by extrusion), in the country where they
are extruded. Here again, these rules are consistent
with those obtained under the previously applicable
customs regulations.

However, section 334(b)(1)(C) establishes a new
rule, which fixes the origin of a fabric in the country
where it is woven, knitted or otherwise formed in
the “greige” state.  No recognition of origin is given
for any operations which follow the forming of the
fabric, such as dyeing, printing or other finishing
steps. This is a major departure from the previous

rule, under which dyeing and printing, as well as
at least two additional finishing operations, were
deemed sufficient to transform “greige” fabric
formed in one country into a new product of the
country where the finishing operations were
performed.  Greige fabric is “a term used to describe
textile products prior to bleaching, dyeing or
finishing.”

Finally, section 334(b)(1)(D) contains the “single
country assembly” rule.  It provides that, where a
textile product (except for those product headings
specified in the section 334(b)(2) “Special Rule”) is
wholly assembled in a single country, that is its
country of origin. The mere cutting of fabric to form
garment parts is no longer sufficient to confer origin
on an assembled textile good.

The initial section 334(b)(2) provides “Special
Rules” of origin for goods which are not covered
by the “single country assembly” rule of section
334(b)(1)(D). Under section 334 (b)(2)(A), except
for the Harmonized Tariff Schedule (“HTS”)
heading 5609 which deals with yarn, those products
under the other listed HTS headings would be conferred
origin based on where their greige fabric was formed, not
where they were assembled. The second exception under
section 334 (b)(2)(B) was for products that were
knit to shape.  Section 334(b)(2)(B) provides that
where textile goods are “knit to shape” in a
particular country, that country will be the country
of origin.

In many cases, the section 334(b)(1) “General
Rules” and the section 334(b)(2) “Special Rules” will
not yield a definitive country of origin for an
imported textile or apparel article. To address these
situations, section 334(b)(3) contains a “Multicountry
Rule” of origin.

(b) The Amendments to Section 334 in Section 405 of
the Trade and Development Act of 2000

The United States Congress amended section
334 through section 405 of the Trade and
Development Act of 2000. The purpose of this
amendment was to implement the bilateral
agreement settling the WTO case brought by the
European Communities against the United States
on section 334.

Section 405 establishes two exceptions to the
special rules contained in section 334(b)(2). First,
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although the origin of fabric was to be determined
where the greige fabric was formed, fabric classified
under the HTS as of silk, cotton, man-made fibre,
or vegetable fibre shall be considered to originate
in, and be the growth, product, or manufacture of,
the country, territory, or possession in which the
fabric is dyed and printed when accompanied by
two or more of the following finishing operations:
bleaching, shrinking, fulling, napping, decating,
permanent stiffening, weighting, permanent
embossing, or moreing.

Second, goods that would normally be subject
to the wholly assembled rule in section 334(b)(2)(D)
but that were classified under specifically listed HTS
headings shall be considered to originate in, and
be the growth, product, or manufacture of, the
country, territory, or possession in which the fabric
is both dyed and printed when accompanied by
two or more of the following finishing operations:
bleaching, shrinking, fulling, napping, decating,
permanent stiffening, weighting, permanent
embossing, or moreing. This exception does not
apply to those products classified under these
headings when they are made of cotton or of wool
or consisting of fibre blends containing 16 per cent
or more by weight of cotton.

3. Legal Argument

(a) The Measures at Issue

The specific measures challenged by India
(“measures at issue”) are the United States rules of
origin set out in section 334 of the URAA and
modified in section 405 of the Trade and
Development Act of 2000 and the customs
regulations implementing these statutory
provisions, and their application.

(b) The Measures at Issue are Rules of Origin within
the meaning of Article 1 of the RO Agreement

Article 1 of the RO Agreement defines the term
“rules of origin” as “laws, regulations and
administrative determinations of general
application applied by any Member to determine
the country of origin of goods provided such rules
of origin are not related to contractual or
autonomous trade regimes leading to the granting
of tariff preferences going beyond the application
of paragraph 1 of Article I of GATT 1994.” The
measures at issue are the United States rules applied

to determine country of origin and do not relate to
a preferential trade arrangement and consequently,
fall within the definition of rules of origin as set
out in Article 1.1.

(c) The Measures at Issue are Subject to the Disciplines
Set Out in Article 2 of the RO Agreement

The RO Agreement divides the disciplines to
guide the application of origin determinations into
two phases: (1) disciplines during a transitional
period until the work programme for the
harmonization of origin rules is completed; and (2)
disciplines that will apply after the harmonization
period is completed.  Article 2 of the RO Agreement
provides that, until the work programme for the
harmonization of rules of origin is completed,
Members shall abide by the disciplines set out in
Article 2. Upon the implementation of the results
of the harmonized work programme, the
disciplines in Article 3 will be applicable.  As of the
date of the establishment of the panel, the work
programme for the harmonization of rules of origin
has not been completed. Therefore, the United
States is bound by the disciplines set out in Article
2.

(d) The Measures at Issue are Inconsistent with
Article 2(b) of the RO Agreement

The operative clause of Article 2(b) is the
obligation that rules of origin shall not be used “as
instruments to pursue trade objectives.” Given the
critical importance of ensuring that rules of origin
are not used as instruments to pursue trade
objectives, the drafters of this provision chose to
strengthen the operative clause of Article 2(b) by
the text that precedes it (“notwithstanding the
measure or instrument of commercial policy to
which they are linked”) and that follows it (“directly
or indirectly”).

The preceding clause “notwithstanding the
measure or commercial policy instrument to which
they are linked” recognizes that rules of origin will
be “linked” to a measure or instrument of
commercial policy, and consequently to a measure
or instrument that is, by definition, not “trade-
neutral”. The clause therefore implies that, while
commercial policy measures and instruments may
be applied for commercial policy purposes, rules of
origin should be used exclusively as a mechanism
to implement those measures and instruments.
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Article 1.2 of the RO Agreement sets out a non-
exhaustive list of commercial policy instruments.  This
includes the application of “most-favoured-nation
treatment under Articles I, II, III and XI and XIII of
GATT 1994; anti-dumping and countervailing duties
under Article VI of GATT 1994; safeguard measures
under Article XIX of GATT 1994; origin marking
requirements under Article IX of GATT 1994; and any
discriminatory quantitative restrictions or tariff
quotas.” It may therefore be concluded that WTO
Members may use rules of origin to implement
commercial policy instruments of the kind listed in
Article 1.2 but that they may not use rules of origin to
pursue policy objectives of the kind commonly
pursued with these policy instruments, in particular,
the objective of protecting the domestic industry
against import competition or of favouring imports
from one country over imports from another.

As noted above, the succeeding clause in Article
2(b) states: “rules of origin are not [to be] used as
instruments to pursue trade objectives directly or
indirectly.” The critical importance of separating
rules of origin determinations from trade objectives
manifests itself in the Article 2(b) enumeration that
the prohibition applies whether or not the Member
uses its rules of origin to pursue a trade objective
directly or indirectly. The placement of the adverbs
“directly” or “indirectly” supports the
interpretation that they modify the verb “pursue”
in the clause “to pursue trade objectives.” This
interpretation is supported by both the French and
Spanish versions.

The New Shorter Oxford English Dictionary defines
“instrument” as “a thing used in or for performing
an action; a means” and “objective” as the “thing
aimed at or sought; a target, a goal, an aim.”
Therefore, the ordinary meaning of the term “trade
objective” in the context of Article 2(b) is an aim,
goal, or object related to trade.  An instrument is
therefore the means by which to pursue trade
objectives. One way of assessing whether a rule of
origin is being used as an instrument to pursue a
trade objective is to assess whether it achieves the
same results as a measure or instrument of
commercial policy. As pointed out above, trade
objectives include the objective of protecting the
domestic industry against import competition or
of favouring imports from one country over
imports from another. Any rule of origin that is

used as an instrument to protect a domestic
industry or to favour imports from one country
over imports from another country is, by definition,
an instrument to pursue trade objectives.

While Members may use measures or
commercial policy instruments to pursue trade
objectives, they are prohibited from using their rules
of origin to achieve such trade objectives.  In other
words, rules of origin as such should not be used
as a policy instrument. This interpretation is
supported by the context.  The use of the term
“notwithstanding” in the preceding clause implies
a contrast between this clause and the prohibition
that rules of origin must not be used to pursue trade
objectives. Thus, measures or commercial policy
instruments may pursue aims, goals or objects
related to trade, but rules of origin may not do so.
And they may not do so either directly or indirectly.

The object and purpose of the RO Agreement also
supports this interpretive approach. The seventh
recital of the Preamble states that Members desire
through the RO Agreement, “to ensure that rules of
origin are prepared and applied in an impartial,
transparent, predictable, consistent and neutral
manner.”

To determine whether rules of origin are used
as an instrument to pursue trade objectives it is
useful to examine the design, architecture, and
structure of the rules of origin. The Appellate
Body has noted that “[a]lthough it is true that
the aim of a measure may not be easily
ascertained, nevertheless its protective
application can most often be discerned from the
design, the architecture, and the revealing structure
of a measure.”2

An examination of the design, architecture, and
structure of section 334 shows that it is used as an
instrument to pursue trade objectives. There are
essentially three different methods for determining
origin. All these methods have one common
element, namely, that the product is conferred the
origin of the country where value is added and the
nature of the product is modified.

Section 334 confers origin on the basis of criteria
that are unrelated to the value added operations
or the change in the nature of the product. Instead,
the criteria are those that are commonly used in
the application of commercial policy instruments.
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Section 334(b)(1)(C) contains the principle that
origin would be determined based on where the
greige fabric was woven. Furthermore, section
334(b)(2) provides the special rule that,
“notwithstanding” the wholly assembled rule, the
origin of  certain flat goods under certain headings
would be determined where the greige fabric was
woven.  On fabrics, the new rules of origin moved
the United States away from those used by its major
trading partners such as the European Communities
and Canada. To India’s knowledge, no other
country determines the origin of fabric as the place
where the greige fabric was formed, if that fabric
was further processed and made into a flat good.
The fact that no other country determines origin
based on where the greige fabric is woven reflects
the importance of cutting and sewing to produce a
finished product. Greige fabric can be put to a
variety of uses.  Even dyed and printed greige
fabric can be put to a variety of uses. However,
once the fabric is cut and sewn into a pillowcase,
no one can use that fabric for anything other than a
pillow case.

To use the “fabric forward rule” that section
334 imposed on a wide variety of  non-apparel
textile articles such as bedding articles (quilts,
comforters, mattresses, blankets) home furnishings
(wall hangings, table linens) and fashion accessories
such as scarves, shows that they are being used as
instruments to pursue trade objectives. For home
textiles, beddings, furnishings, and miscellaneous
made up articles, the section 334 rules work a
significant change in the determination of the
country of origin. Under the “fabric forward” rule,
these products were deemed to originate in the
country where their constituent fabric was formed
(woven or knitted) in the greige state. No account
was taken of any subsequent value-added
operations such as the dyeing, printing or finishing
of the fabric, the cutting of the fabric into
components, the assembly of those components into
finished articles or any other operations.

The majority of India’s exports are in greige
fabric. India exports its greige fabrics to other
countries where they are further processed and
then exported to the United States. Under the old
rules these finished products were not deemed to
originate in India. However, according to
section 334, the same finished products would be

counted as India’s exports to the United States and
subject to quantitative restrictions established for
textiles.

The legislative history confirms that section 334
was used as an instrument to protect the domestic
textiles and apparel industry. As noted earlier, this
was the first time that the United States Congress
became directly involved in the passage of
legislation dictating how rules of origin were to be
determined in a particular sector. Both the Reports
by the House Committee on Ways and Means and
the Senate Committees that eventually accompanied
the Uruguay Round Agreements Act reveal that
section 334 was intended by Congress to be used
as an instrument to pursue trade objectives.

According to the Statement of Administrative
Action (SAA) that accompanied the URAA, the
purpose of section 334 was to:

– help combat transhipment and other
circumvention of textile and apparel quotas;

– bring the United States rules of origin in line
with the rules employed by other major
textile and apparel importing countries;

– advance the goal of harmonizing
international rules of origin set out in the
WTO RO Agreement;

– more accurately reflect where the most
significant production activity occurs.

With respect to the first listed objective, it is
difficult to see how the provisions of section 334
“help to combat transhipment and “other
circumvention of textile and apparel quotas””. The
definition of transhipment is “the action or process
of transhipping”, and the verb tranship is to
“transfer (cargo, etc.) from one ship or form of
transport to another.” The definition of
circumvention as a “deceitful or fraudulent conduct
perpetrated against a … person.”  There is a specific
provision in Article 5 of the ATC which enables
countries to address the problem of “circumvention
by transhipment, re-routing, false declaration
concerning country or place of origin, and
falsification of official documents”. Article 5.2
specifically provides that “should any Member
believe that [the ATC] is being circumvented by
transhipment, re-routing, false declaration
concerning country or place of origin, and
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falsification of official documents, and that no,
or inadequate, measures are being applied to
address and/or take action against such
circumvention, that Member should consult with
the Member or Members concerned with a view
to seeking a mutually satisfactory solution.” The
section 334 changes in determining the rules of
origin do not assist the United States in combating
transhipment.3

Second, the section 334 rules on fabric did not
bring the United States rules of origin in line with
the rules employed by other major textile and
apparel importing countries or United States
trading partners. To the contrary, section 334 was
the subject of criticism in the WTO Committee on
Rules of Origin. For example, at the 1 February 1996
meeting, the representatives of Canada, the
European Communities and Switzerland expressed
concern with respect to the recent unilateral changes
of origin rules for certain textiles and apparel by
the United States.

India submits that if United States had changed
its rules of origin in order to harmonize them with
those of its major trading partners such as the
European Communities and Canada, those very
trading partners would not have expressed concern
over those changes. Indeed, the fact that the
European Communities challenged the United
States rules of origin in the WTO indicated that it
considered the United States rules to be
fundamentally different from those of the European
Communities.

Third, section 334 did not advance the goal of
harmonizing the international rules of origin set
out in the RO Agreement. Article 3 of the RO
Agreement recognizes the aim of WTO Members to
achieve the establishment of harmonized rules of
origin, and in this regard, sets forth in
subparagraph (b) that “Members shall ensure, upon
the implementation of the results of the
harmonization work programme, that: … (b) under
their rules of origin, the country to be determined
as the origin of a particular good is either the
country where the good has been wholly obtained
or, when more than one country is concerned in
the production of the good, the country where the
last substantial transformation has been carried
out.”  Section 334 represents a step away from the
basis of substantial transformation.

Fourth, it is unclear how the principle of
determining origin as set out in section
334 (b)(2)(A), i.e., that the origin for certain made-
up articles is determined where the greige fabric is
woven, would help the United States “more
accurately reflect where the  production activity
takes place.” The production activity would more
accurately be determined where the value is added
or the last substantial transformation takes place,
rather than where the greige fabric is woven.

Members of the United States Congress
criticized the section 334 rules as being
protectionist. Senator Charles E. Grassley and
Senator Bill Bradley presented the harshest criticism
of the trade protectionist effects of section 334,
which they referred to as a “very significant change
in rules of origin.”4

The 2000 rules of origin are being used as an
instrument to pursue trade objectives. An
examination of the design, architecture, and
structure of section 405 shows that it is used as an
instrument to pursue trade objectives. As noted
above, section 405 was designed and structured to
favour imports from the European Communities
over imports from developing countries such as
India. As noted above, one way of assessing
whether a rule of origin is being used as an
instrument to pursue a trade objective is to assess
whether it achieves the same results as a measure
or instrument of commercial policy. Trade
objectives include the objective of favouring imports
from one country over imports from another.  Any
rule of origin that is used as an instrument to
protect a domestic industry or to favour imports
from one country over imports from another
country is, by definition, an instrument to pursue
trade objectives.

The legislative history of section 405 confirms
that it was used as an instrument to favour imports
from the European Communities. When the
European Communities complained about the
WTO-consistency of section 334 it cited the adverse
effects on certain textile and apparel products of
concern to the European Communities. The United
States is the largest export market for the European
Communities textile and apparel industry, in
particular, for its silk products. The European
Communities registered its concerns with the new
United States rules of origin on the grounds of



32 FOCUS WTO, September-October 2007

Documents

diminution of market access. The European
Communities claimed that European Communities
exporters no longer benefited from free access to
the United States market, but rather were subject
to the quantitative restrictions the United States
maintained against the third country where the
greige fabric was woven.

On 22 May 1997, the European Communities
requested WTO consultations with the United
States on the section 334 rules of origin. The
European Communities stated in its request for
consultations that the United States rules of origin
“adversely affected exports of European
Community fabrics, scarves and other flat textile
products to the United States of America. As a result
of this change, European Community products are
no longer recognized in the USA as being of
European Communities origin and lose the free
access to the US market that they enjoyed before.”5

Prior to the holding of formal WTO dispute
settlement consultations, the United States and the
European Communities entered into a bilateral
agreement. The United States Administration
agreed to propose an amendment to Congress for
its rules of origin for those products of concern to
the European Communities, namely silk scarves,
silk accessories, dyed and printed cotton fabrics.

In July 1998, at the request of the United States
Administration, draft legislation was introduced
in the United States Senate to implement the EC-
US procès-verbal. However, the European
Communities claimed the draft legislation did not
meet the terms of the procès-verbal, and therefore
initiated new dispute settlement proceedings
against the United States.

Once again, in order to avoid a WTO dispute
settlement case with the European Communities in
this sector, the United States agreed to settle the
case. In August 1999, an amendment to the procès-
verbal was concluded whereby the United States
Administration agreed to submit legislation to
Congress to amend the rules of origin set out in
section 334. To ensure that there were no gaps
between what the procès-verbal called for and
what the draft legislation would actually include,
the European Communities and the United States
agreed upon specific language that the United States
Administration would propose to Congress. The

United States and the European Communities also
agreed on the amendment of export visa and quota
requirements.

In May 2000, the United States Congress passed
section 405 of the Trade and Development Act.
Section 405 was virtually identical to the text agreed
in the second procès-verbal between the European
Communities and the United States.

The United States thus modified its rules of
origin in 2000 for the sole purpose of providing
favourable market access to the European
Communities in order to settle the WTO case with
the European Communities.  Section 405 amended
section 334 to create certain exceptions to the
general rules on determining origin for fabrics and
made-up articles. These exceptions resulted in
absurd cases. If cotton fabric is woven in India and
exported to Portugal where it is dyed, printed and
subject to two or more finishing operations, that
fabric is now considered a product of Portugal.  If,
however, the same cotton fabric is now used in
Portugal to produce a finished sheet, the origin
reverts back to India. Therefore, even though
operations were performed in Portugal on a
Portuguese product, the origin of that product
would be determined as Indian. The absurdity of
this case is that the determination of origin differs
depending on the type of product.  For cotton fabric,
the country in which it is dyed and printed and
subjected to two further finishing operations is
determined to be the country of origin.
Paradoxically, for cotton fabric which is dyed and
printed and subjected to two further finishing
operations and which is subsequently made into a
bed sheet (which has more value-added  operations)
in Portugal, that bed sheet will be determined as a
product of India.

The section 405 amendment created arbitrary
reversions to the 1996 rules of origin.  First, section
334 had established origin based on the country
where the greige fabric was formed by weaving or
knitting, regardless of any further finishing
operations, such as dyeing and printing.  However,
in order to address the European Communities
concerns, the 2000 rules provide an exception to
this rule for fabrics classified under the HTS as silk,
cotton, man-made fibres or vegetable fibres.  Such
fabrics are now considered to originate in the
country in which the fabric is both dyed and printed
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and subjected to two or more finishing operations:
bleaching, shrinking, fulling, napping, decating,
permanent stiffening, weighting, permanent
embossing or moireing. However, the same rule
does not apply to fabrics made of wool.  The origin
of fabrics made of wool, whether or not they are
subject to two or more finishing operations, will be
determined where the basic wool fabric is formed.

Second, the 1996 rules established that origin
would be determined based on where the product
was wholly assembled.  There were exceptions to
the “wholly assembled rule” for specified products
falling under 16 HTS four-digit headings or sub-
headings so that they would be conferred origin
based on where the greige fabric was formed. The
European Communities expressed its concerns about
some of these products when it requested WTO
consultations. For the products of concern to the
European Communities, the United States provided
in the 2000 amendment that the rule for determining
their origin would revert to the pre-1996 rules for
seven out of the 16 HTS four-digit headings.  India
submits that the listed seven HTS four-digit
headings are for those products that are of
particular export interest to the European
Communities. For products under these seven four-
digit headings, the origin will be determined where
the product is dyed and printed and subject to two
further finishing operations.

Third, although the 2000 amendment provided
that the determination of certain products under
these seven HTS headings would be determined
based on where the product was dyed and printed
when accompanied by two further finishing
operations, additional exceptions were made.
However, these exceptions do not apply to products
under these seven HTS headings where they are
made of (a) cotton, (b) wool or (c) fibre blends with
more than 16 per cent cotton.  For these products
under these HTS headings when they are made of
cotton, wool, and fibre blends with over 16 per
cent of cotton, the origin will be determined where
the greige fabric is formed.

It is clear that the only reason for the United
States to change its rules of origin in 2000 was to
favour imports from the European Communities
over imports from other countries. As mentioned
above, the text agreed to in the procès-verbal ended
up almost word-for-word in the United States

section 405 legislation.  The sole objective of these
rules of origin was to settle the trade dispute
between the United States and the European
Communities in a manner that singles out products
of export interest to the European Communities for
more favourable treatment. There was no other
reason for the United States to pass section 405.
India submits that the clarifications made through
section 405 were the result of the United States
recognition that section 334 was in violation of its
WTO obligations.

(e) The Measures at Issue are Inconsistent with Article
2(c) of the RO Agreement

The language that rules of origin shall not
“themselves” create restrictive, distorting or
disruptive effects should be read together with the
language of the preceding clause in Article 2(b) that
“notwithstanding the measure or instrument of
commercial policy to which they are linked,
[Members shall ensure that] their rules of origin
are not used as instruments to pursue trade
objectives.” Therefore, reading the provisions in
Article 2(b) and Article 2(c) together, a measure or
instrument of commercial policy may have
restrictive, distorting or disruptive effects on
international trade, but that rules of origin in and
of themselves should not have such adverse effects.

Article 2(c) uses the term “create” rather than
“have”. The New Shorter English Oxford Dictionary
defines “create” as to “cause, occasion, produce,
give rise to”, and it defines “have” as to “possess
as an attribute, function, position, etc.”  In the
Import Licensing Agreement, Article 3.2, which
addresses itself to trade-restrictive or trade-
distorting effects, states that “non-automatic
licensing shall not have trade-restrictive or
distorting effects on imports additional to those
caused by the imposition of the restriction.” In
contrast, the corresponding provision in the RO
Agreement uses the term “create”, which implies that
WTO Members must refrain from adopting rules
of origin that create a framework capable of
producing such adverse effects.

Article 2(c) contains the prohibition that
Members must ensure that their rules of origin do
not create restrictive, distorting or disruptive effects
on international trade.  According to the New Shorter
Oxford English Dictionary, the definition of
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“restrictive” is “implying, conveying, or expressing
restriction or limitation…having the nature or effect
of a restriction; imposing a restriction.” The
definition of distorting is “tending to distort;
constituting distortion. The meaning of “disruptive”
is “causing or tending to cause disruption or
disorder.”

The effects of the challenged measure have to
be “on international trade” and not only on imports
in the United States. We note the difference between
the wording used in Article 2(c) of the RO Agreement
and that used in Article 3.2 of the Import Licensing
Agreement.  Article 2(c) does not limit the trade
distorting effects to imports but rather refers to
restrictive, distorting or disruptive effects on
international trade generally. On the other hand,
Article 3.2 of the Import Licensing Agreement
requires that “non-automatic licensing shall not have
trade-restrictive or trade-distorting effects on
imports additional to those caused by the
imposition of the restriction.”

The measures at issue create conditions of
competition that are restrictive, distorting or
disruptive. Rules of origin create “restrictive”
effects on international trade if they reduce the level
of international trade. Rules of origin create
“distorting” effects on international trade if they
modify the pattern of international trade by
changing either the type of product traded in
international trade or the direction of international
trade flows.

India cites examples illustrating the restrictive,
distorting and disruptive effects on international
trade created by the measures at issue. The United
States rules of origin create trade restrictive effects
because they entail new quantitative restrictions on
Indian products exported to third countries, which
had previously never been subject to any
restrictions. They create distorting effects because
they shifted origin from a third country where the
fabric was dyed and printed and subjected to two
further finishing operations to the country where
the greige fabric was formed and because they
favoured products of export interest to the
European Communities over products of export
interest to developing countries. They create trade
disruptive effects because of their sheer complexity
and the arbitrary nature of the criteria used. The
measures at issue allow more favourable access to

certain products over trade in other products.  An
example is the different treatment being accorded
to products based on their fibre composition, such
as, silk, cotton and wool. The measures at issue
favour the products of export interest to the
European Communities over products of export
interest to developing countries. The measures at
issue consequently create distorting effects on
international trade.

(f) The Measures at Issue are Inconsistent with
Article 2(d) of the RO Agreement

The rules of origin adopted in 2000 only provide
that products under specific HTS headings would
be conferred origin based on where they are dyed,
printed, and subjected to two further finishing
operations. The products that were chosen to be
treated under the principles used in the previous
rules of origin were those products of export
concern to the European Communities, namely bed
linen, silk scarves, and table linen. When the United
States provided special treatment for such products,
so that they would be conferred origin where such
products were dyed and printed and subjected to
two finishing operations, it was providing a de facto
advantage to the European Communities products.
The advantage to the European Communities is that
these products are not conferred the origin of where
the fabric is formed - usually a developing country
under restraints - but are instead allowed
unrestricted access to the United States market.

The products for which the exceptions are
provided indicate that the United States is providing
a de facto advantage to those products of export
concern to the European Communities, even though
the products in question are origin-neutral.

(g) The Measures at Issue are Inconsistent with
Article 2(e) of the RO Agreement

This provision obliges Members not only to
administer their rules of origin in a consistent,
uniform, impartial and reasonable manner, but also
to adopt rules that lend themselves to being
administered in this manner. The complexity and
arbitrary criteria which are used in section 334 and
section 405 make it nearly impossible to administer
these legislative provisions in a consistent, uniform,
impartial and reasonable manner. Their complexity
is such that traders have to regularly seek rulings
from the United States Customs as to the
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determination of origin for a particular product.
Also, the requirement that exporters have to provide
visas for specified products when the fabric that
left their country was in greige form shows the
difficulties of the administration of these rules of
origin.

4. Conclusion

India respectfully requests the Panel to find that
the United States rules of origin set out in section
334 of the Uruguay Round Agreements Act and
modified in section 405 of the Trade and
Development Act of 2000 and the customs
regulations implementing these statutory
provisions, and the application of these sections and
regulations, are inconsistent with the United States
obligations under Article 2 of the RO Agreement.
India requests that the Panel recommend that the
United States bring its measures into conformity
with its obligations under the RO Agreement.

B. FIRST WRITTEN SUBMISSION
OF THE UNITED STATES

1. Introduction

The RO Agreement prescribes a set of
obligations that are informed by its guiding
principles, as set out in the preamble.  These
principles list the fundamental objectives of the
RO Agreement.  Among these principles are:  (a)
that clear and predictable rules of origin and their
application facilitate the flow of international
trade;  (b) that laws, regulations and practices
regarding rules of origin be transparent;  and (c)
that rules of origin should be prepared and
administered in an impartial,  transparent,
predictable, consistent and neutral manner. The
United States has rules of origin for textile and
apparel products that were formulated in a
transparent process; are clear, concise, and
complete; and are applied in an impartial,
predictable, consistent, neutral and transparent
manner. As such, the United States rules of origin
regime is clearly consistent with the RO
Agreement. What the RO Agreement does not
prescribe, however, is what specific rules of
origin Members must use.  But that is precisely
what India seeks in this dispute.  Alternatively,
India seeks to impose a system in which there
are no rules.

Despite the fact that India has no published
rules or guidance regarding its origin determi-
nations, eight years after the United States enacted
statutory rules of origin for textile and apparel
products as part of the legislation implementing its
Uruguay Round commitments, India is challenging
the specific rules utilized by the United States
because it disagrees with the content of those rules.
India asserted in its first written submission (“India
First Submission”) that it would show that the
United States rules of origin embodied in section
334 of the URAA were enacted to pursue
protectionist trade objectives; that they restrict,
distort, and disrupt trade; and are discriminatory
and administered in an unfair manner, all in
violation of Article 2 of the RO Agreement.  India
also asserted that it would show that section 405 of
the Trade and Development Act of 2000 (“Trade
Act”), which modified section 334 pursuant to a
settlement of WTO dispute settlement proceedings,
is similarly inconsistent with Article 2.

India has not shown that the United States rules
of origin regime is inconsistent with Article 2.
Instead, India devotes significant discussion to the
different origin determinations it believes would
result from use of its interpretation of the
“substantial transformation” concept. India is
correct about one thing, however, these rules
represented a change from previous United States
practice – a change to concise, predictable, published
rules from the practice of interpreting substantial
transformation on a case by case basis. India’s
problem is that it does not like the certain and
specific origin determinations that result from the
product specific rules of origin which the United
States promulgated in order to bring greater
certainty to the textile and apparel trade. India, in
effect, is asking the Panel to read into the RO
Agreement certain specific criteria and, indeed,
interpretations of what constitutes an operation that
confers origin. However, the RO Agreement does
not permit such a reading. The RO Agreement
provides for changes to origin regimes and allows
varying origin criteria to be used until
harmonization is completed.

As the United States discusses below, the rules
of origin regime established in section 334 and
section 405 are not inconsistent with Article 2(b)-
(e), as read in good faith in accordance with the
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ordinary meaning to be given to their terms in their
context and in the light of the object and purpose
of the RO Agreement. These rules were enacted to
combat circumvention of established quotas,
prevent transhipment, facilitate harmonization and
best capture where a new product is formed.
Furthermore, both section 334 and its modification
section 405 were offered on an MFN basis, in
accordance with WTO rules. As such, these rules
are not inconsistent with the RO Agreement.  Rather,
they facilitate the flow of international trade.6

Where then do India’s arguments lead?  They
lead to one of two impermissible results:  (1) that
the United States should have no rules of origin
for textile and apparel products and instead simply
make case by case determinations of origin, or (2)
that the Panel should determine what the specific
rules of origin should be.  Neither of these results
is allowed under the RO Agreement.  Either would
be contrary to the goals of the RO Agreement – to
provide transparency, clarity and predictability in
a rules of origin regime.

2. Factual Background

(a) The Agreement on Rules of Origin

In the RO Agreement, WTO Members sought to
bring about further liberalization of world trade
by providing for transparent laws, regulations, and
practices regarding rules of origin that are non-
discriminatory, clear and predictable. Article 2 of
the RO Agreement prescribes a set of disciplines on
Members to promote transparency and prevent
trade distortion through rules of origin until the
work programme for the harmonization of origin
rules is completed.  Specifically, Article 2 directs
Members to ensure that, in relevant part:

– notwithstanding underlying commercial
policy, rules of origin are not to be used as
instruments to pursue trade objectives
directly or indirectly (Article 2(b));

– rules of origin do not themselves create
restrictive, distorting or disruptive effects on
international trade (Article 2(c));

– rules of origin do not discriminate between
other Members (Article 2(d)); and

– rules of origin are administered in a
consistent, uniform, impartial and reasonable
manner (Article 2(e)).

India’s claims, that the United States rules of
origin are protectionist, create restrictive, distorting
and disruptive effects on trade, are discriminatory,
and are not uniformly administered, are based on
the flawed understanding that the RO Agreement
would preclude product specific rules of origin and
that the RO Agreement precludes different rules of
origin from applying to different products.
However, Article 2(b) (e) does not direct Members
to adopt particular origin regimes before
harmonization, nor does it require that the same
rules be used for similar products. Contrary to
India’s desire, nothing in Article 2 or any other
provision of the RO Agreement mandates that
Members use a particular rule for a particular
manufacturing process, or for particular products.
Furthermore, nothing in these provisions can be
read to imply that Members may not change their
rules of origin. In fact, Article 2(i) of the RO
Agreement envisions that Members will introduce
changes to their rules during the transition period
and imposes disciplines upon such changes.7

Morever, and perhaps most importantly, nothing
in the RO Agreement precludes a Member from
settling disputes in a WTO consistent manner
through an agreement to amend its rules of origin,
as encouraged by the Understanding on Rules and
Procedures Governing the Settlement of Disputes (the
“DSU”).

(b) Section 334 of the Uruguay Round Agreements Act

Section 334 implemented United States
obligations with respect to rules of origin, and
established a body of rules that are based on the
principle that the origin of fabric and certain
textile products is derived where the fabric is
woven, knitted or otherwise formed; and that
the origin for any other textile or apparel product
is where that product is wholly produced or
assembled.8  If production or assembly, whichever
is applicable, occurs in more than one country,
then origin is conferred where the most important
assembly or manufacturing process takes place.
This reflects the United States’ conclusion that
assembly is generally the most important step in
the manufacturing of assembled apparel. In
enacting section 334, the United States Congress
expressed a policy of seeking to harmonize
United States rules with those of other major
importing Members, and to reduce circumvention
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of quota limits through illegal transhipment by
providing greater certainty and uniformity in the
application of origin rules.9

India goes to great lengths to portray section
334 as a complicated, unmanageable, discriminatory
set of rules. They are not. First, by their mere
existence, and in contrast to the chaos of having no
rules, these sector-wide rules are clear, predictable
and neutral, as prescribed by the RO Agreement.
Second, these rules are based on a simple principle
that the process that results in the creation of a new
textile product, and therefore merits a change of
country of origin, is assembly.10 They are, therefore,
“readily understandable, published in easily
understood language, uncomplicated and
predictable in application.”11

India vigorously asserts that section 334 was
such a dramatic change from previous United States
practice that it significantly distorts trade. Setting
aside the fact that an effect on trade should not be
equated with distortion of trade, the prior
application of substantial transformation was
criticized for being “too subjective, too inconsistent
in the results it produce[d], too vulnerable to
political pressure in its administration.”12

(c) Section 405 of the Trade and Development
Act of 2000

Section 405 amended section 334 in order to
settle a WTO dispute brought by the European
Communities alleging that section 334’s provisions
had negatively affected trade in specific exporting
sectors of the European Communities, most notably
Italian silk products.13 The United States held
extensive consultations with the European
Communities. In order to settle the dispute, the
United States agreed to amend section 334, creating
two exceptions to section 334’s “fabric formation
rule”:

– for silk, cotton, man made and vegetable
fibre fabric, origin would once again be
conferred by dyeing and printing and two
or more finishing operations; and

– for certain textile products excepted from the
assembly rule, origin would be conferred
where dyeing and printing and two or more
finishing operations took place, with
exceptions.14

These amendments apply to all WTO Members,
not just the European Communities.  India’s
complaint that they are discriminatory has no merit.
Section 334, as amended by section 405 is codified
at 19 U.S.C. § 3592.15

3. Procedural Background

On 3 June 2002, India requested that a panel be
established in this dispute pursuant to Article 6 of
the DSU, Article XXIII of GATT 1994, and Article 8
of the RO Agreement.16 India requested the Panel to
consider the consistency of sections 334 and 405
with Article 2 (b)-(e) of the RO Agreement. The Panel
was established on 24 June 2002, and composed on
10 October 2002.17

4. Legal Argument

The United States rules of origin regime is
consistent with the ordinary meaning of Article 2
of the RO Agreement, in its context and in light of
the object and purpose of the RO Agreement.  India’s
burden is to show that the United States regime
does not comport with the provisions of Article 2.
India does not and cannot show that section 334
and section 405 are inconsistent with the RO
Agreement. It is well established that the complaining
party in a WTO dispute bears the burden of coming
forward with argument and evidence sufficient to
establish a prima facie case of breach of a Member’s
WTO obligations.18  If the balance of evidence and
argument is inconclusive with respect to a particular
claim, India, as the complaining party, must be
found to have failed to establish that claim.19

Furthermore, a finding that the United States
regime is inconsistent with Article 2 leads to an
impermissible result under the RO Agreement:  that
the United States should have no rules of origin
and instead simply make case-by-case
determinations of origin, or that the WTO dispute
settlement system can assign origin determinations
for specific products.

Customary rules of interpretation of public
international law, as reflected in Article 31(1) of
the Vienna Convention on the Law of Treaties (“Vienna
Convention”), provide that a treaty “shall be
interpreted in accordance with the ordinary
meaning to be given to the terms of the treaty in
their context and in the light of its object and
purpose.”20 The Appellate Body, in US – Wool Shirts
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and Blouses, has recognized that Article 31 of the
Vienna Convention reflects a customary rule of
interpretation.21 In applying this rule, however, the
Appellate Body in India – Patents cautioned that the
panel’s role is limited to the words and concepts
used in the treaty.22

(a) Section 334 is Consistent with Article 2(b)

The text of Article 2, read in its context and in
light of the RO Agreement’s object and purpose, does
not preclude Members from determining the origin
of goods based on assembly, type of material, or
type of product.  India distinguishes between the
product-specific tariff shift rules and rules based
on case by case applications of “substantial
transformation” criteria.  However, India’s criticism
of this distinction is based on its own interpretation
of what, in its view, the product specific result should
be, ignoring the greater certainty and clarity
brought about by section 334 as against the case by
case subjective origin determinations which had
preceded it.  To require the United States to utilize
a particular rule for a specific product, as India
advocates, would be to add an obligation not
contained in the RO Agreement during the transition
phase.

Article 2 provides, in relevant part, that “Until
the work programme for the harmonization of rules
of origin set out in Part IV is completed, Members
shall ensure that: . . . (b) notwithstanding the
measure or instrument of commercial policy to
which they are linked, their rules of origin are not
used as instruments to pursue trade objectives
directly or indirectly[.]”

The United States agrees with India that the
operative clause in Article 2(b) is the obligation that
rules of origin are not to be used “as instruments
to pursue trade objectives.”23 The United States also
agrees that “instrument” can be defined as “tool,”
“device,” or “means” and that “objective” is a goal.24

Likewise, the United States agrees that the preamble
to the RO Agreement provides the relevant “object
and purpose” of the RO Agreement. However, the
United States submits that India’s interpretation of
a “trade objective” is incorrect, as it is overly broad.
If “trade objective” is understood to be any
objective related to trade, rules of origin could not
be used to pursue transparency or predictability,
two trade-related goals. Such an interpretation

would be at odds with both the object and purpose
of the RO Agreement and the context of this
provision. Nevertheless, the United States accepts
India’s contention that protection of a domestic
industry is an  “impermissible” trade objective for
purposes of Article 2(b).

India seems to make three arguments with
respect to its claim that section 334 is inconsistent
with Article 2(b):  (1) the objective of the United
States in formulating its rules of origin was to
protect its domestic industry;  (2) the Panel should
look to the measures or instruments of commercial
policy listed in Article 1.2 and assess whether the
United States rule of origin “achieves the same
results;” and (3) “the design, architecture and
structure” of section 334 “demonstrate that it was
adopted to protect the domestic textile industry.”25

The section 334 rules of origin do not have as
their objective the protection of domestic industry.
The Statement of Administrative Action (“SAA”)
is clear on what its objectives were: to prevent quota
circumvention and address illegal transshipment,
to advance harmonization, and to more accurately
reflect where the most significant production
activity occurs.26  Congress concluded that greater
clarity needed to be brought into determinations
of origin in this area, which was of great interest to
the United States trading community – whether
from the standpoint of seeking to import textiles
and apparel or from the standpoint of deterring
circumvention of commercial instruments.27 The
type of finishing operations presented to the
Customs Service for determination of origin and
application of quotas had grown, and under the
increasing number of case-by-case applications by
the Customs Service of the substantial
transformation criteria, the list of processes that
were deemed to confer origin also expanded,
sometimes including processes that in retrospect
were understood not to be significant.28

India points to no evidence to support its
assertion that section 334 has been used to achieve
protection of the domestic industry. Furthermore,
the commentaries referenced by India29

acknowledge that the United States was trying to
prevent circumvention:  “Some new industrialized
countries of Southeast Asia could otherwise try to
circumvent the quantitative restrictions applied to
their exports of textile products.  They could do so
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by exporting semi-finished products (in casu dyed
or printed cloths) to third countries, in the hope
that the origin of those countries (for which no
quantitative restrictions for exports of textile
products are applied) would be attributed to the
finished cloths.”30

Rather, India’s quarrel is with certain specific
determinations of origin for particular products.
That is, India disagrees with the judgment of the
United States that certain processes constitute
sufficient “transformation” to merit changing the
origin of a product (except in certain circumstances).
Not only is there nothing in the text of the RO
Agreement that says that Members must confer
certain origin determinations, there is nothing in
Article 2(b) that indicates that if a Member does
not include certain finishing operations in a
determination of origin the Member is using its rules
of origin to pursue trade objectives.  It is the policy
decision of the United States that origin conferring
production is based on assembly, not a finishing
operation. The United States rules take into account
which finishing operations merit changing origin,
and that may vary based on the type of product.
Moreover, Article 2(a) sets forth a range of criteria
that can be used by a Member in formulating its
rules of origin, and the United States rules of origin
for textile and apparel products are consistent with
these criteria.  Specifically, Article 2(a)(i) directs
Members that apply a tariff classification criterion
to specify headings or subheadings in the rule.  Both
section 334 and section 405 meet this directive.
Article 2(a)(ii) directs that where a manufacturing
or processing criterion is prescribed, the operation
that confers origin must be precisely specified. This
is exactly what the United States rules do. India’s
arguments, that the United States should not confer
origin based on where the product is formed or
assembled, essentially renders Article 2(a) a nullity
by its sweeping view of the subsequent provisions.

(b) Section 405 is Consistent with Article 2(b)
With respect to India’s claims that section 405’s

amendment of section 334 constitutes an
impermissible use of rules of origin, India’s
arguments fail on their face.31 First, the
modifications in section 405 apply to all Members
on an MFN basis.  India was a third party to the
European Communities disputes; as such India was
well aware of the very specific nature of the

European Communities’ complaints.32  In particular,
India knew the importance of its interest with
respect to the products it exports in whether dyeing
and printing and additional finishing operations
conferred origin.  If India did not believe that the
scope of the European Communities’ consultation
request captured its concerns, it could have sought
separate consultations.33

As a result of extensive consultations with the
European Communities, as well as representatives
of its textile industry, the United States agreed that,
at least with respect to goods of silk, certain cotton
blends, and fabrics made of man made and
vegetable fibers (specifically silk scarves and flat
products such as linens), dyeing and printing along
with two or more finishing operations were
significant enough to confer origin. Therefore,
modification of section 334 to reflect this would
serve as an appropriate mutually satisfactory
solution to the issues in dispute.

It would be absurd to penalize a Member for
reaching a mutually satisfactory settlement of a
dispute with another Member, pursuant to the
provisions of the DSU, where the benefits of the
settlement accrue to all Members. Yet that is
precisely what India asks of this Panel.34 The logic
that India would have the Panel accept – namely
that the United States’ decision to resolve a trade
dispute with the European Communities
necessarily implies that the United States believed
that the European Communities’ claims in that
dispute were valid is untenable.  Does India perhaps
wish to discourage Members from achieving
mutually satisfactory solutions?  That would be the
likely consequence of accepting the logical leap that
India urges on the Panel; and it would be inconsis-
tent with provisions such as DSU Article 3.7, which
provides that such solutions are “clearly preferred”
to “bringing a case”. Notwithstanding India’s
unsupported assertions to the contrary, the United
States decision to settle the European Communities
dispute by amending section 334 was in no way a
recognition of any violation of any WTO obligations.

(c) Section 334 and Section 405 are Consistent
with Article 2(c)

Article 2(c) of the RO Agreement provides, in
relevant part, that “(c) rules of origin shall not
themselves create restrictive, distorting, or
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disruptive effects on international trade.” The
ordinary meaning of this phrase is clear from its terms.
As discussed above, India bears the burden of
showing that these measures, in and of themselves,
restrict, distort and disrupt trade.  India has failed to
meet its burden.  Contrary to its assertion, an effect
on or “modification” to trade is not sufficient to rise
to the level of “restriction,” “distortion,” or
“disruption.”35  Even if modification were sufficient,
India has not presented any concrete data to support
these allegations.  Furthermore, assuming that it were
true, India presents no textual support in the RO
Agreement for its argument that rules favouring one
product over another, or one fabric over another,
restrict, distort or disrupt trade.36  Nor does the letter
from the Cotton Textiles Export Promotion Council
help India establish a prima facie case in this dispute.37

India does not address the possibility that Sri Lankan
producers may have decided to weave their own
fabric or to source it from elsewhere.

India also argues that the rules disrupt trade by
“their sheer complexity.” First, India has not
demonstrated that “complexity” is a prohibited
criterion. It would seem that India’s view incorrectly
equates “simplicity” either with the absence of non-
preferential rules of origin (such as is the situation
in India) or perhaps with an origin regime that
operates through case-by-case origin determinations
that will, by its very nature and operation, involve
subjectivity and greater administrative discretion
than what currently exists in the United States origin
regime.  Second, India presents no evidence that the
rules have discouraged exporters from shipping
their products to the United States because they
simply could not understand them. Nor could they:
the United States regime is perfectly comprehensible
to businesses engaged in importing and exporting.
Finally, the United States does not share India’s
apparent view that having no rules, at least no
published rules, is less complex. Rather, the United
States believes that in order for rules of origin to be
“clear and predictable” so as to facilitate trade;
transparent; and “applied in an impartial,
transparent, predictable, consistent and neutral
manner,38 they should be published, and be written
as completely and concisely as possible.  Section 334
and section 405 meet these standards.

India’s argument is tantamount to saying that
the RO Agreement established a “standstill” for

origin regimes. There is no foundation for such an
assertion. The RO Agreement clearly allows for
changes in rules of origin, particularly since regimes
such as the United States, which provide
transparency through publication and certainty
through product specific rules, greatly contribute
to a trade facilitative environment.  Moreover, since
the RO Agreement, in Article 2(i), clearly allows
changes in rules, some effect on international trade
must have been envisioned, including the possibility
that products would have different countries of
origin.

(d) Consistent with Article 2(d), the Rules
are not Discriminatory

Article 2(d) provides, in relevant part, that
Members should ensure that “ … (d) the rules of
origin that [Members] apply to imports and exports
… shall not discriminate between other Members,
irrespective of the affiliation of the manufacturers
of the good concerned… .” As a preliminary matter,
it appears that India is making this claim only with
respect to section 405, and therefore that the
applicable provision of Article 2(d) that it claims is
being violated is that rules “shall not discriminate
between other Members irrespective of the
affiliation of the goods concerned.39 In respect of
this claim regarding Article 2(d), however, India
makes no attempt to show how the settlement with
the European Communities, which is applicable to
India and all other Members on an MFN basis, is
discriminatory. Accordingly, India has failed to meet
its burden to establish that sections 334 and 405 are
inconsistent with Article 2(d).

(e) The Administration of the Rules is Consistent
with Article 2(e)

Article 2(e) provides, in relevant part, that “(e)
[Members’] rules of origin are administered in a
consistent, uniform, impartial and reasonable
manner. . . .”  Once again, India makes no effort to
show how the administration of section 334 and
section 405 is inconsistent with Article 2(e)’s
instruction that Members ensure that “rules of origin
are administered in a consistent, uniform, impartial
and reasonable manner”  (emphasis added).  Rather
than addressing the actual language of the
provision, India attempts to add factors to this
provision:  “members should adopt rules that lend
themselves to being administered in a consistent,
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uniform, impartial and reasonable manner;” and
that the rules should not be “complex and
arbitrary.”40 In other words, India attempts to recast
this obligation in order to challenge attributes of
the rule itself, rather than of its administration.
However, India may not by fiat amend the terms
of Article 2(e) so as to challenge the law itself, rather
than its administration.  Just as claims under Article
X:3 of the GATT 1994 must fail if they are based on
challenges to aspects of the laws themselves, rather
than their administration41 so too must claims under
Article 2(e) fail if they are based on perceived
infirmities of the rules themselves, rather than their
administration.

5. Conclusion

For the foregoing reasons, the United States
requests that the Panel find that India has failed to
establish that section 334 of the URAA and section
405 of the Trade and Development Act of 2000 are
inconsistent with Article 2(b) (e) of the Agreement
on Rules of Origin.

C. ORAL STATEMENT OF INDIA AT
THE FIRST MEETING OF THE PANEL

It is my honour to represent India before you
today.  My name is K.M. Chandrasekhar, and I am
the Ambassador of India. The members of the
Indian delegation are our officials, Mr M.K. Rao,
First Secretary (Legal), Mr Sudhakar Dalela, First
Secretary (WTO), Mrs Alka Bhatia, First Secretary,
Geneva, all with the Permanent Mission of India to
the WTO, Mr. S. Rajagopal from the Cotton Textile
Export Promotion Council of India, and our
advisers, Mr. Frieder Roessler, Executive Director,
Advisory Centre on WTO Law, and Ms. Cherise
Valles, Counsel, Advisory Centre on WTO Law.

Exports of textile and apparel products are of
critical importance to India and other developing
countries. We have initiated these dispute settlement
proceedings because the United States is using rules
of origin to undermine India’s market access rights
for these products. India also has a systemic interest
to ensure that rules of origin are prepared and
applied in accordance with the obligations assumed
by all WTO Members. We are aware that the
outcome of this dispute will be watched closely by
all of those who support the trade-neutral
application of rules of origin.

The RO Agreement exists because rules of
origin need to be used correctly. The RO
Agreement exists in order to prevent the abuse of
rules of origin.  Rules of origin can be used as a
perfectly legitimate instrument to define the
national origin of products in order to determine
the treatment to be accorded to that product.
Rules of origin can also be used to determine the
products eligible for preferential treatment.
Every WTO Member that applies non-preferential
but country-specific trade policy instruments
needs rules that determine in which country a
product is deemed to originate. Article 2 of the
RO Agreement reserves each Member’s right to
determine the criteria that confer origin pending
the adoption of harmonized disciplines after the
transition period. The use of rules of origin is
therefore at present in no way curtailed.
However, rules of origin can also be abused for
the purpose of impairing the benefits of market
access rights and the right to non-discriminatory
treatment and arbitrary origin requirements can
create unnecessary obstacles to trade. Article 2
therefore obliges Members not to use rules of
origin to pursue trade objectives and not to
impose origin requirements that create restrictive,
distorting and disruptive effects on international
trade or that discriminate between WTO
Members.  The abuse of rules of origin is therefore
clearly prohibited.

Contrary to the assertion of the United States,
India is not asking you to adopt interpretations of
Article 2 that would curtail the right of Members
to determine the criteria which confer origin, or to
change such criteria over time or to apply different
criteria to different products. A Member may do
so. However, a Member may not have rules of
origin that are adopted and applied in a manner
inconsistent with its obligations under Article 2 of
the RO Agreement.  It is clear that the United States
has exercised its right to determine criteria for rules
of origin for purposes for which such rules may
not be used and, in a manner, which cannot be
reconciled with its obligations under the RO
Agreement. India brought this case because the
United States is clearly abusing its right to
determine the criteria that confer origin for the
purpose of protecting its domestic industry and of
favouring products of export interest of one other
Member of the WTO over others. In fact, the abuse



42 FOCUS WTO, September-October 2007

Documents

is so serious that it is difficult to imagine what
measures would be subject to the disciplines of
Article 2 of the RO Agreement if measures of the
type imposed by the United States were considered
to be consistent with that provision.  A finding that
the United States measures at issue are consistent
with Article 2 of the RO Agreement would render
that provision a nullity.

It is now clear that the harmonization of rules
of origin is likely to take much longer than the
drafters of the RO Agreement had anticipated. As
a result, the disciplines to be observed pending
the harmonization have become more important
than ever. All Members, not only India, have an
interest in ensuring that these disciplines are
interpreted in a manner that is consistent with
the objectives of the RO Agreement. All Members,
not only India, have an interest in ensuring that
the market access commitments they have already
negotiated and those that they will negotiate in
the Doha Work Programme are not rendered
meaningless through the manipulation of rules
of origin. The United States was the main
promoter of the RO Agreement.  India would
therefore like to encourage the United States to
look beyond the application of its rules of origin
during the remaining years of the Agreement on
Textiles and Clothing and assist the Panel in
developing constructive interpretations fully
consistent with the objectives of the RO
Agreement.

India’s main legal claims are that the United
States is using its rules of origin to pursue trade
objectives and that its rules of origin themselves
restrict, distort or disrupt international trade. The
“fabric forward” rule of section 334 meant that
more textile and apparel products were conferred
the origin of countries that were under quota
restraints. Section 405 provided exceptions to the
“fabric forward” rule for certain products of export
interest to the European Communities, but then also
provided a further exception that if those products
were made from certain fibres, such as cotton, they
would be subject to the “fabric forward”  rule.
These latter products were once again conferred
the origin of the countries that were under quota
restraints.

India demonstrated in our first submission that
sections 334 and 405 were adopted to pursue trade

objectives, that they create restrictive, distorting and
disruptive effects on international trade and that
they entail a de facto discrimination between exports
of the European Communities and those of other
Members of the WTO and that they consequently
violate Article 2(b), (c) and (d) of the RO Agreement.
However, the United States fails to rebut in any
meaningful way the claims and argument that India
made.

Contrary to what is stated in the United States’
submission, India does not seek to have the Panel
“prescribe…what specific rules of origin Members
must use.” Nor does India seek to “impose a system
in which there are no rules.” India has not, and
would not, make such claims.  Rather, India is
making a claim as to what the United States rules
of origin should not be.

The term “trade objectives” is not defined in
the RO Agreement .   As noted in India’s
submission, the ordinary meaning of “trade
objectives” in the context of Article 2(b) is an aim,
goal, or object related to trade.  We similarly
argued that one way of assessing whether a rule
of origin is being used as an instrument to pursue
a trade objective is to assess whether it achieves
the same results as a measure or instrument of
commercial policy would. Trade objectives
include the objective of protecting the domestic
industry against import competition, or of
favouring imports from one WTO member over
imports from another.  Any rule of origin that
does so is, by definition, used as an instrument
to pursue trade objectives.

The United States’ submission provides the
important acknowledgement that “the United
States accepts India’s contention that protection
of a domestic industry is an ‘impermissible’ trade
objective for the purposes of Article 2(b).” The
European Communities submission adds that
“the European Communities can join the
consensus among the parties that in any event,
the objective of protecting domestic industry
would come under Article 2(b) of the RO
Agreement .  Furthermore, the European
Communities is also ready to accept India’s
contention that favouring one Member over
another would, in principle, be a trade objective
covered by that provision.”
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For the purposes of this dispute, it is not
necessary for the Panel to develop a general
definition of the term “trade objectives.” India’s
view is that it would be sufficient for the Panel to
find that the United States measures at issue have
as their objective the protection of the domestic
industry against import competition or the
favouring of imports from one WTO Member over
imports from another.

The United States explains that section 334
was passed “to prevent quota circumvention and
address illegal transhipment to advance
harmonization and to more accurately reflect
where the most significant production activity
occurs.”  The definition of “circumvention” was
provided by the United States in its first
submission.  It cites with approval a commentary
that the United States was  addressing
circumvention through section 334 because “some
new industrialized countries of Southeast Asia
could otherwise try to circumvent the
quantitative restrictions applied to their exports
of textile products.  They could do so by
exporting semi-finished products (in casu dyed
or printed cloths) to third countries, in the hope
that the origin of those countries (for which no
quantitative restrictions for exports of textile
products are applied) would be attributed to the
finished cloths.”   However, this is not
circumvention.  Circumvention is a term which
implies a violation of the applicable origin rules
through false declarations and other illegitimate
means. The reaction of the market to the
incentives and disincentives created by country-
specific quotas cannot be described as circum-
vention. These newly industrialized countries of
Southeast Asia were not “circumventing” origin
rules but were adapting their production to their
market access conditions.  Since the origin
determinations of the products in these new trade
patterns were conducted in conformity with the
then applicable section 12.130 regulations, as a
matter of definition, they could not constitute
“circumvention.”

In its submission, the European Communities
rightly points out that if the expression
“circumvention of quotas” was used to describe the
changing of trade patterns in response to quotas,
the intent to pursue a trade objective could be

established through the legislative history itself.
The United States’ intention to combat
“circumvention” corresponds, in the words of the
European Communities, to an intention to “re-apply
quantitative restrictions where these have lost their
bite through changes in trade patterns and
regulations.” As noted by the European
Communities and China, this is precisely the type
of trade objective that Members are not to achieve
through the use of rules of origin.

India has demonstrated in its submission that
the trade objective of section 334 was the protection
of the United States domestic industry. The effect
of section 334, especially its fabric forward
provision, was that a range of textiles and clothing
products imported into the United States were
subjected to the strict quotas of the developing
countries whereas previously they had been under
no quota or a more generous quota. India noted
that the United States has not provided any
explanations in its submission that would justify
the conclusion that section 334 was meant to be
trade neutral. We therefore believe that we have
made a prima facie case of violation that the United
States has failed to rebut.

The United States submits that the main
purpose of section 405 was the same as that of
section 334, namely to prevent circumvention or
transhipment.  However, the changes effected
through section 405 did not address
circumvention or transhipment concerns.  As
noted by China, the United States’ arguments that
these concerns were a legitimate basis for the
changes to its textile origin rules are inapposite
with respect to section 405.  We note that also
with respect to section 405 the United States has
failed to give any explanations that would support
its claim that section 405 does not reveal the intent
to favour exports of the European Communities
over those from other Members of the WTO.  It
merely asserted that the main objective of section
405 was to prevent circumvention and
transhipment. However, as noted by the
European Communities in its submission, the
Appellate Body made clear in Chile – Alcoholic
Beverages that the mere stating of objectives does
not constitute effective rebuttal by a respondent.

The United States passed section 405 to amend
certain provisions in section 334.  India has argued
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that the sole objective of section 405 was to favour
the exports of the European Communities, while
maintaining the restraints for non-European
Communities countries. The United States has not
responded adequately to this argument.  The only
point the United States makes is that Members
should not be discouraged from achieving mutually
agreed solutions.  India agrees that Members should
not be discouraged from arriving at mutually agreed
solutions. However, India is challenging
the discriminatory terms of the legislation
implementing the settlement.

Article 2(b) of the RO Agreement is violated if
rules of origin are used as instruments “to pursue
trade objectives.“  The legal status of a rule of origin
under this provision thus depends on the purpose
it serves.  If its only objective is to determine the
origin of products, it is consistent with Article 2(b).
If it is used, directly or indirectly, to pursue a trade
objective, it is not. The principal remaining
interpretative issue is how the objective of rules of
origin at issue should be determined. One approach
would be to look at the declared intent of the
legislators and to ask: what objective did Congress
declare to pursue when adopting the rules?
Another approach would be to examine the
objective that is expressed in the legislation and
ask: what is the objective revealed by the terms of
the legislation?

The Appellate Body has clearly indicated its
preference for latter approach.  Article III:2 of the
GATT prohibits the application of internal taxes on
products “so as to afford protection to domestic
production”. In Japan – Alcoholic Beverages, the
Appellate Body ruled that the question of whether
internal taxes were being applied so as to afford
protection had to be determined by examining the
objectives revealed by the legislation’s design,
architecture and structure rather than the reasons
given by the legislators.

The approach adopted by the Appellate Body
in respect of Article III:2 can be transposed to the
case before the Panel. WTO law leaves Members in
principle free to determine the criteria on the basis
of which they tax products and determine their
origin. However, neither internal taxes nor rules
of origin must serve trade policy purposes. The
consistency of both internal taxes and rules of origin
with WTO law thus depends on the objective

pursued. The obligations governing internal taxes
have, of course, a different rationale than the
obligations governing rules of origin. However,
since both sets of obligations distinguish between
legal and illegal measures on the basis of the
objective pursued, there is no reason why the
Appellate Body’s approach to Article III:2 of the
GATT should not be applied to Article 2(b) of the
RO Agreement.

In its submission, the European Communities
states that a difference in the test to be applied
might be justified because in its view “Article 2(b)
of the RO Agreement is exclusively about intent
whereas Article III of the GATT is rather about
showing effects through intent”.  However, both
the wording of Article III of the GATT (“so as to
afford protection”) interpreted by the Appellate
Body and the wording at issue in this case (“to
pursue trade objectives”) refer to intent (“so as
to” and “to”) and effect (“protection” and “trade
objectives”). There is consequently no textual
justification for the distinction made by the
European Communities. It would in our view be
too far-reaching to conclude that “Article 2(b) of
the RO Agreement is exclusively about intent”, as
asserted by the European Communities. There is
no reason to declare a rule of origin illegal
merely because it was intended to be used as an
instrument to pursue trade objectives; it must also
be capable of achieving those objectives. The Panel
would for these reasons be on more solid ground
if it were to apply the conceptual framework
developed by the Appellate Body for Article III:2
of the GATT also to Article 2 (b) of the RO
Agreement.

In India’s first written submission, we adopted
a two-pronged approach to this interpretative issue.
We demonstrated that the objective features of the
rules of origin at issue in this dispute all point in
one direction: they were adopted to protect the
United States textiles and apparel industry and to
single out products of export interest to the
European Communities for more favourable
treatment. We fully recognize that the intentions
expressed during the legislative history, by
themselves, cannot constitute a violation of Article
2(b). However, we believe it can reasonably be
assumed that the domestic industry and the
Administration knew what the impact of their
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proposals would be and that the rules of origin
finally adopted produce the desired result. We are
therefore of the view that our presentation of the
legislative history of the rules of origin at issue
justifies, given the absence of alternative
explanations by the United States, the conclusion
that the measures are in effect used as instruments
to pursue trade objectives.

Let me now turn to the meaning of the phrase
“rules of origin shall not themselves create
restrictive, distorting or disruptive effects on
international trade” in Article 2(c) of the RO
Agreement.  Unlike Article 2(b), this provision does
not refer to the “use” of rules of origin (that is,
their link to a particular commercial policy
instrument) but to the rules of origin “themselves”.
This indicates that Article 2(c) obliges Members to
ensure that that the rules of origin as such (whatever
the commercial policy instrument to which they are
linked) do not create restrictive and other adverse
effects on international trade.

The basic interpretative issue is whether the words
“create restrictive . . . effects” refer to the effects that
the rules of origin are capable of creating or whether
they refer to the effects they actually create in the
market place. If the former were true, it would be
sufficient for India to demonstrate that the incentives
and disincentives faced by traders as a result of the
rules of origin at issue are such so as to create restrictive
effects.  If the latter were true, India would have to
demonstrate that the regulatory framework imposed
by the United States has actually produced those
effects.

The parties to this proceeding take different
positions on this issue.  In the view of India, a
Member violates Article 2(c) if it adopts rules of
origin creating restrictive effects. What is relevant,
according to India, under Article 2(c) is the nature
of the rules of origin that the Member adopted,
not the reaction of the market to those rules. As a
result, the other Members could therefore challenge
the rules of origin under Article 2(c) as soon as they
enter into force. The United States takes the position
that a violation of Article 2(c) has to be proven
through trade data showing adverse effects. The
implication of the United States’  position is that
Members wishing to challenge rules of origin under
Article 2(c) would have to wait until the rules of
origin have actually produced an adverse impact

and trade data are available to demonstrate this. A
further implication is that the consistency of a rule
of origin would depend on the market’s reaction
to it and consequently on factors that normally
escape the control of Members.

The question of whether the rules of
international trade regulate conduct or effects has
been an issue on many previous occasions. In EC
– Oilseeds, the CONTRACTING PARTIES to the
GATT 1947 had to decide whether a quota
restriction can be deemed to have been “made
effective” within the meaning Article XI:1 even if
the quota is not exhausted and therefore did not
actually restrict imports. They decided that the
mere imposition of a quota violated Article XI.
The CONTRACTING PARTIES also had to decide
whether a tax was “applied” to imported
products within the meaning of Article III:2 of
the GATT even if there had not yet been any
imported product on which the tax had actually
been imposed. The CONTRACTING PARTIES
decided that the actual impact of a tax was
irrelevant under Article III:2. The Appellate Body
noted the CONTRACTING PARTIES’
jurisprudence approvingly in Japan – Alcoholic
Beverages and ruled that “Article III protects
expectations not of any particular trade volume
but rather of the equal competitive relationship
between imported and domestic products and
that it is irrelevant that ‘the trade effects’ of the
tax differential between imported and domestic
products, as reflected in the volumes of imports,
are insignificant or even non-existent.”

Articles III and XI of the GATT have thus never
been interpreted to require the attainment or
avoidance of particular effects on international
trade. They have been interpreted to require the
establishment of a regulatory framework that
enables investors and traders to foresee under
what condition they will have to compete with the
products of the importing country.  The purpose of
Articles III and XI of the GATT is to prevent the
impairment of market access concessions through
non-tariff measures imposed internally or at the
border. As noted in the Preamble, the purpose of
Article 2 of the RO Agreement is to prevent the
impairment “of the rights of Members under GATT
1994” through rules of origin. Given that the basic
rationale of these provisions is the same, the
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approach to their interpretation should be the same.
Just like the terms “made effective” in Article XI of
the GATT and “applied” in Article III:2 of the
GATT, the terms “create effects” in Article 2(c) must
be given a meaning consistent with the basic function
of the world trade order, which is to create
predictability for traders and investors.

The only logical conclusion that one can draw
from these considerations is that Article 2(c) of
the RO Agreement, just as all the other provisions
in WTO law designed to prevent the
circumvention of market access commitments
through non-tariff measures, must be interpreted
as a provision prescribing conditions of
competition, not the avoidance of certain trade
results. What is thus relevant is whether the rules
of origin create conditions of competition with
restrictive, distorting and disruptive effects, and
not whether the actual application of these rules
to a specific commercial policy instrument has
produced such effects.

If, as the United States advocates, a claim of
violation of Article 2(c) could only be made if
and when trade data are available and it had to
be demonstrated that the change in trade flows
was caused by the rules of origin and not other
factors, this important provision in the RO
Agreement would become for all practical purposes
unenforceable because the effect of the rules of
origin and the effect of the policy instrument to
which they linked could, in practice, not be
segregated. India believes that the approach to
the interpretation of Article 2(c) advocated by
the United States is therefore not only
inconsistent with the GATT and WTO
jurisprudence and the basic function of the world
trade order but also with the fundamental
principle of interpretation that each provision of
a treaty must be given effect.

In response to India’s claim that the United
States rules of origin have restrictive, distorting
or disruptive effects on international trade, the
United States argues that a modification of trade
is not sufficient to rise to the level of “restriction,
distortion or disruption”. This is no doubt true.
Rules of origin, by their very nature, change
patterns of trade and this consequence, by itself,
can therefore not be deemed to be “restrictive,

distorting or disruptive” within the meaning of
Article 2(c). The meaning of these terms has to
be examined in the context in which they appear.
Their immediate context is the second sentence
of Article 2(c) according to which rules of origin
shall not impose requirements that are unduly
strict or unrelated to manufacturing or
processing. This suggests that Article 2(c) is meant
to ensure that Members do not include in their
rules of origin requirements that need not be
imposed to determine in which country a
sufficient amount of economic activity has taken
place to justify the conferral of origin. In other
words, Article 2(c) is meant to ensure that the
conferral of origin does not depend on the fulfilment by
producers and traders of conditions creating restrictive,
distorting or disruptive effects that are not necessary
to determine the origin of products and that
consequently go beyond those inevitably created by any
rule of origin. This conclusion is supported by the
fourth clause of the preamble of the RO Agreement
according to which this Agreement is “to ensure
that rules of origin themselves do not create
unnecessary obstacles to trade”.

The United States, supported by the European
Communities, argues that section 405 is not
discriminatory within the meaning of Article 2(d)
because the rules of origin in that section apply
to all Members equally. This argument implies
that Article 2(d) covers only cases of formal
discrimination, that is rules of origin that
explicitly distinguish between different WTO
Members. In the view of India, this is an untenable
position.

The most-favoured-nation provisions of
Article I of the GATT have been applied in past
practice to measures involving de facto
discrimination.  For instance, tariff treatment less
favourable for Arabica and Robusta coffee than
for other groups of coffee was deemed to be
inconsistent with Article I.  In EC – Bananas, the
Appellate Body noted this jurisprudence
approvingly and concluded that also the most-
favoured-nation provisions of Article II of the
General Agreement on Trade in Services (GATS)
applied to both de facto and de jure discrimination.
The Appellate Body considered that, “if Article
II of the GATS was not applicable to de facto
discrimination, … it would not be difficult to
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devise discriminatory measures aimed at
circumventing the basic purpose of that Article.”
There is no reason why the approach to the
principle of non-discrimination laid down in the
RO Agreement should be different. The danger of
circumventing the purpose of Article 2(d) through
product distinctions is just as great as the danger
of circumventing the most-favoured-nation
provisions of the GATT and the GATS through
product or service-specific distinctions. Indeed,
the case before you is a clear demonstration that
arbitrary distinctions between closely related
products can be used to achieve the objective of
favouring one WTO Member over others.
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Affecting Imports of Woven Wool Shirts and Blouses from
India (“US – Wool Shirts and Blouses ”), WT/DS33/AB/
R and Corr.1, adopted 23 May 1997, DSR 1997:I, 323,
page 14; Appellate Body Report, EC Measures Concerning
Meat and Meat Products (Hormones) (“EC – Hormones ”),
WT/DS26/AB/R, WT/DS48/AB/R, adopted
13 February 1998, DSR 1998:I, 135, para. 104; Panel
Report, Korea – Definitive Safeguard Measure on Imports
of Certain Dairy Products (“Korea – Dairy ”), WT/DS98/
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R and Corr.1, adopted 12 January 2000, as modified by
the Appellate Body Report, WT/DS98/AB/R,
DSR 2000:I, 49, para. 7.24.

19See, e.g., Panel Report, India – Quantitative Restrictions
on Imports of Agricultural, Textile and Industrial Products
(“India – Quantitative Restrictions ”), WT/DS90/R,
adopted 22 September 1999, as upheld by the Appellate
Body Report, WT/DS90/AB/R, DSR 1999:V, 1799,
para. 5.120.  See also Appellate Body Report, European
Communities – Trade Description of Sardines (“EC –
Sardines ”), WT/DS231/AB/R, adopted 23 October 
2002, para. 270, quoting Appellate Body Report, US –
Wool Shirts and Blouses, supra,  at 335.

20Vienna Convention Article 31(1) (emphasis added).
21Appellate Body Report, US – Wool Shirts and Blouses,

supra, at 16.
22Appellate Body Report, India – Patent Protection for

Pharmaceutical and Agricultural Chemical Products (“India
– Patents (US)  ”), WT/DS50/AB/R, adopted
16 January 1998, DSR 1998:I, 9, paras. 45-46 (emphasis
added).

23India First Submission, para. 42 (see, supra, para. 3.19).
24See Id. para. 46 (supra, para. 3.23), notes 29 and 30, citing

The New Shorter Oxford English Dictionary and The New
Oxford Thesaurus of English.

25 Id. paras. 46-49 (see, supra, paras. 3.23-3.26).
26As India correctly notes, the SAA is an authoritative

expression of the Administration’s and Congress’s
views regarding implementation of the URAA.  H.R.
Doc. No. 316, 103d Cong. 2d sess., Vol. 1 (1994), at 656.

27See SAA pages 124 126.  Exhibit US-5.
28For example, one of these processes was cutting.  Some

traders successfully argued that the location of cutting
of a product that could receive further finishing
conferred origin.  Congress acted to harmonize United
States rules in this respect with those of our major
trading partners.

29We note, however, that one of the commentaries
addresses a 1984 rules change, which presumably
cannot be used to infer the intent of the United States
Congress ten years later when section 334 was passed.
See India First Submission, note 33.

30See Franklin Dehousse, Katelyne Ghemar and Philippe
Vincent, “The EU-US Dispute Concerning the New
American Rules of Origin for Textile Products,” Journal
of World Trade 36:1 67-84, 2002 at 73, India First
Submission, note 46.  Exhibit INDIA-12.

31See India First Submission, paras. 69-85.  The United
States does not intend to engage in a merits discussion
of a settled dispute that is not part of the terms of
reference of this dispute.

32See India First Submission, note 48.
33See United States   Measures Affecting Textiles and Apparel

Products (I), WT/DS85/9, G/TBT/D/13/Add.1,
Notification of Mutually Agreed Solution, 25 February
1998.  Exhibit INDIA-13.

34See India First Submission, para. 84 (supra, para. 3.51).
35See India First Submission, para. 91.
36Id.
37See India First Submission, para.93.  Exhibit INDIA-15.
38See RO Agreement preamble.
39See India First Submission, paras. 98-9 (supra, paras.

3.58-3.59).
40See India First Submission, para. 101 (supra, para. 3.60).
41Appellate Body Report, European Communities – Regime

for the Importation, Sale and Distribution of Bananas (“EC
– Bananas III  ”), WT/DS27/AB/R, adopted 25
September 1997, DSR 1997:II, 591, para. 200.  A similar
provision is found in Article 1.3 of the Agreement on
Import Licensing Procedures.

(www.wto.org WT/DS243/R, 20 June 2003)
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1. This document reflects the outcome of the work
done under the Harmonization Work Programme
pursuant to Article 9 of the Agreement on Rules of
Origin, compiling product-specific rules of origin
adopted by the Committee on Rules of Origin (the
Committee) to date. Product-specific rules of origin
in square brackets have not yet been adopted by
the Committee, but reflect the proposals by the
Chairperson of the Committee. General Rules,
definition (2) of Appendix 1, and rules of Appendix
2 as well as product-specific rules of origin of Chs.
84-90 have not yet been endorsed by the Committee.

2. This document is circulated by the Secretariat in
preparation for the technical work to be carried
out by the Committee, as agreed by the General
Council at its meeting on 27 July 2007.

ANNEX III
HARMONIZED NON-PREFERENTIAL

RULES OF ORIGIN

Definitions

References to “manufacturing”, “producing” or
“processing” goods include any kind of working,
assembly or processing operation. Methods of
obtaining goods include manufacturing, producing,
processing, raising, growing, breeding, mining,
extracting, harvesting, fishing, trapping, gathering,
collecting, hunting and capturing.

“Material” includes ingredients, parts,
components, subassemblies and goods that were
physically incorporated into another good or were
subject to a process in the production of another

good. “Originating material” means a material
whose country of origin, as determined under these
rules, is the same country as the country in which
the material is used in production.

“Non-originating material” means a material
whose country of origin, as determined under these
rules, is not the same country as the country in
which that material is used in production.

“Customs Valuation Agreement” means the
Agreement on Implementation of Article VII of the
General Agreement on Tariffs and Trade 1994.

General Rules

General Rule 1: Harmonized System

References to headings and subheadings are
references as they appear in the Harmonized
Commodity Description and Coding System
(hereinafter referred to as “Harmonized System”
or “HS”) as amended and in force on [— — ——].
Classification of goods within headings and
subheadings of the Harmonized System is governed
by the General Interpretative Rules and any relative
Section, Chapter and Subheading Notes to that
System. Classification of goods within any additional
subdivisions created for purposes of the rules of origin
shall also be governed by the General Interpretative
Rules and any relative Section, Chapter and
Subheading Notes to the Harmonized System, unless
the rules of this Annex otherwise require.

General Rule 2: Determination of Origin

The country of origin of a good shall be
determined in accordance with these General Rules
and in accordance with the provisions of Appendix
1 and Appendix 2, applied in sequence.

General Rule 3: Neutral Elements

In order to determine whether a good
originates in a country, the origin of the power and

Committee on Rules of Origin

DRAFT

Consolidated Text of Non-Preferential Rules of Origin*
Harmonization Work Programme

NOTE BY THE SECRETARIAT1

* Excerpts from the main Draft.
1 This document has been prepared under the

Secretariat’s own responsibility and is without
prejudice to the positions of Members and to their rights
and obligations under the WTO Agreement.
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fuel, plant and equipment, including safety
equipment, or machines and tools used to obtain a
good or the materials used in its manufacture which
do not remain in the good or form part of the good
shall not be taken into account.

General Rule 4: Packing and Packaging Materials
and Containers

Unless the provisions of Appendix 1 or Appendix
2 otherwise require, the origin of packing and
packaging materials and containers presented with
the goods therein shall be disregarded in
determining the origin of the goods in accordance
with the appropriate rules set forth in Appendix 1
and the tariff classification change rules or specific
process rules provided in Appendix 2, provided
such packing and packaging materials and
containers are classified with the goods under the
Harmonized System. The packing and packaging
materials and containers which are not classified
with their contents are separate goods, thus their
origin shall be determined in accordance with the
appropriate rules set forth in Appendix 1 and
Appendix 2.

General Rule 5: Accessories and Spare Parts and Tools

Accessories, spare parts, tools and instructional
or other informational material classified and
presented with a good shall be disregarded in
determining the origin of that good under General
Rule 2, provided they are normally sold therewith
and correspond, in kind and number, to the normal
equipment thereof.

General Rules 6: Minimal Operations and Processes

Operations or processes undertaken, by
themselves or in combination with each other for
the purposes listed below, are considered to be
minimal and shall not be taken into account in
determining whether a good has been wholly
obtained in one country:

(i) ensuring preservation of goods in good
condition for the purposes of transport or
storage;

(ii) facilitating shipment or transportation and
packaging or presenting goods for sale.

APPENDIX 1
WHOLLY OBTAINED GOODS

1. Rule 1: Scope of Application

This Appendix sets forth the definitions of the
goods that are to be considered as being wholly
obtained in one country.

The following goods are to be considered as
being wholly obtained in one country:
(a)  Live animals born and raised in that country;

In definitions 1 (a), (b), and (c) the term
“animals” covers all animal life, including
mammals, birds, fish, crustaceans, molluscs,
reptiles, bacteria and viruses.

(b) Animals obtained by hunting, trapping, fishing,
gathering or capturing in that country;
Definition 1 (b) covers animals obtained in the
wild, whether live or dead, whether or not born
and raised in that country.

(c) Products obtained from live animals in that
country;
Definition 1 (c) covers products obtained from
live animals without further processing,
including milk, eggs, natural honey, hair, wool,
semen and dung.

(d) Plants and plant products harvested, picked or
gathered in that country;
Definition 1 (d) covers all plant life, including
fruit, flowers, vegetables, trees, seaweed, fungi
and live plants grown in that country.

(e) Minerals and other naturally occurring
substances, not included in definitions (a)-(d),
extracted or taken in that country;
Definition 1 (e) covers crude minerals and other
naturally occurring substances, including rock
or solar salt, crude mineral sulphur occurring
in free state, natural sands, clays, stones,
metallic ores, crude oil, natural gas, bituminous
minerals, natural earths, ordinary natural
waters, natural mineral waters, natural snow
and ice.

(f) Scrap and waste derived from manufacturing
or processing operations or from consumption
in that country and fit only for disposal or for
the recovery of raw materials;
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Definition 1(f) covers all scrap and waste,
including scrap and waste resulting from
manufacturing or processing operations or
consumption in the same country, scrap machinery,
discarded packaging and household rubbish and
all products that can no longer perform the
purpose for which they were produced, and are
fit only for discarding or for the recovery of raw
materials. Such manufacturing or processing
operations include all types of processing, not only
industrial or chemical but also mining, agricultural,
construction, refining, incineration and sewage
treatment operations.

(g) Articles collected in that country which can no
longer perform their original purpose there nor
are capable of being restored or repaired and
which are fit only for disposal or for the
recovery of parts or raw materials;

(h) Parts or raw materials recovered in that country
from articles which can no longer perform their
original purpose nor are capable of being
restored or repaired;

(i) Goods obtained or produced in that country
solely from products referred to in (a) through
to (h) above;
 (i) Products of sea-fishing and other products

taken from the sea outside a country are
considered to be wholly obtained in the
country whose flag the vessel that carries
out those operations is entitled to fly.

(ii) Goods obtained or produced on board a
factory ship outside a country are
considered to be wholly obtained in the
country whose flag the ship that carries out
those operations is entitled to fly, provided
that these goods are manufactured from
products referred to in subparagraph (i)
originating in the same country.

(iii) Products taken from the sea bed or subsoil
beneath the sea bed outside a country, are
considered to be wholly obtained in the
country that has the rights to exploit that
sea bed or subsoil in accordance with the
provisions of the UN Convention on the
Law of the Sea.2

APPENDIX 2

PRODUCT SPECIFIC RULES OF ORIGIN

Rule 1: Scope of Application

(a) This Appendix sets forth rules for determining
the country of origin of a good when the origin
of the good is not determined under Appendix
1.

(b) In framing its legislation each Member shall
provide for the application of a set of primary
rules of Chapters 84-90 and 92 referred to either
in column C or in column D, for it. However,
for the purpose each of headings 87.01 to 87.16
each Member shall chose one of the primary
rules of origin referred to in either column C or
D, for it. Each Member shall notify the
Committee on Rules of Origin of its chosen rules
of origin within 90 days after the date of entry
into force of this Annex, for it.

Rule 2: Application of Rules

(a) The rules provided in this Appendix are to be
applied to goods based upon their classification
in the HS and any additional subdivisions
created thereunder, as referred to in General
Rule 2 of this Annex.

(b) All primary rules specified at the levels of specific
chapter, heading, subheading or split
(sub)heading in this Appendix are co-equal in
determining the origin of the goods in
accordance with Rule 3 of this appendix.

(c) Primary Rules based on the tariff classification
change shall apply only to non-originating
materials.

(d) Where the primary rules require a change in
classification, the following changes in
classification shall not be considered in
determining the origin of the good:

(i) changes which result from disassembly;
(ii) changes which result from packaging or

repackaging;
(iii) changes which result solely from application

of General Rule of Interpretation 2 (a) of
the HS with respect to collections of parts
that are presented as unassembled or
disassembled articles.

2 It is understood that this Note is without prejudice to
Members’ rights and obligations who are not States Parties
to the United Nations Convention on the Law of the Sea
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However, such changes shall not preclude
conferring origin on a good if origin is conferred
as a result of other operations.

(e) When a good is produced exclusively from
originating materials in a country, the good shall
be originating in that country.

(f) Where none of the primary rules are satisfied,
origin shall be determined according to Rule 3
(c) through (f) of this Appendix.

Rule 3: Determination of Origin

The country of origin shall be determined in
accordance with the following provisions, applied
in sequence:
Primary Rules
(g) When a primary rule itself designates the

country in which a good was obtained in its
natural or unprocessed state as the country of
origin of the good, or designates otherwise the
country of origin of a good, the country of
origin of the good shall be the single country
designated as such;

(h) The country of origin of a good is the last
country of production, provided that one of co-
equal primary rule applicable to the good was
satisfied in that country.

Residual Rules
(i) When a good is produced by further processing

of an article which is classified in the same
subdivision3 as the good, the country of origin
of the good shall be the single country in which
that article originated;

(j) The country of origin of the good shall be
determined as indicated in the applicable
residual rule specified at the chapter level;

(k) When the good is produced from materials all
of which originated in a single country, the
country of origin of the good shall be the
country in which those materials originated;

(l) When the good is produced from materials
(whether or not originating) of more than one
country, the country of origin of the good shall
be the country in which the major portion of

those materials originated, as determined on
the basis specified in each chapter.

Rule 4: Intermediate Materials

Materials which have acquired originating
status in a country are considered to be originating
materials of that country for the purpose of
determining the origin of a good incorporating such
materials, or of a good made from such materials
by further working or processing in that country.

Rule 5: Interchangeable Goods and Materials

Where it is not commercially practical to keep
separate stocks of interchangeable materials or
goods originating in different countries, the country
of origin of each of the commingled materials or
goods may be allocated on the basis of an inventory
management method recognized in the country in
which the materials or goods were commingled.
The use of this system shall not give rise to more
products originating in a specific country than
would have been the case had the commingled
materials or goods been physically segregated.

Rule 6: De Minimis

For the application of the primary rule, non-
originating materials that do not satisfy the rule shall
be disregarded, provided that the totality of such
materials does not exceed 10 per cent in value, weight
or volume, as specified in each chapter, of the good.

Residual Rules for agricultural products
resulting from mixing (Chapters 2-24)
1. For the purpose of this residual rules, “mixing”

means the deliberate and proportionally
controlled operation consisting in bringing
together two or more identical or different
fungible materials.

2. The origin of a mixture of agricultural products
shall be the country of origin of materials that
account for more than 50 per cent by volume/
weight of all materials used. The volume/weight
of materials of the same origin shall be taken
together.

3. When none of the materials used meets the
percentage required, the origin of the goods shall
be the country in which mixing was carried out.

4. Units of Measure are as follows: HS Code;
Description; Unit.

(www.wto.org G/RO/W/111 15 October 2007)

3The term “subdivision” relates to the lowest level of classi-
fication of the good, i.e. heading, subheading or split (sub)
heading, at which a primary rule is specified in Appendix 2.
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